Dr. Ulrich Dieter Einbrodt

The Juxtaposition of Good and Bad or: Legal and Illegal
Downloads. The MP3 Format and its Chances for Musicians and
Fans.

Sinceits invention by the Fraunhder institute' some yeass ago, the MP3
format for wave file wmpresson has dirred up musicians, record
companies, and the music businessas a whole. Remember: One minute
of an audio file in wave format in stereo with 441 kHz sampling rate,
which gves a CD-like quality, will take dou 10 MB, thus a short song
in wave file format uses 30 to 50 MB, a file size which is nealy
impossble to transfer over the Internet unlessthere is a cale internet
conredion, a deg flat rate and still | ots of time.

By compressng the usual wave-material down to ore deventh, the
MP3 format offers new chances. Now, transfer comes into more
reasonable ranges, but still you have to be very patient. Depending on
internet connedion, modem or ISDN, transfer cgpability of al devices,
and general bandwidth of the net at the time of the download, a three
minute-songstill may need upto 20minutes for transfer.

As the title of my paper suggests, there ae two ways of looking at
downloads of MP3 files: There is goodand bad, legal and illegal, or in
other words, there ae dances for musicians as well as for fans and
music lovers.

Starting with the good and legal side of this invention, the MP3
format offers chances for musicians. To be more predsely, | am not
going to talk here &ou all the famous artists that everybody knows, all
the atists that becane famous by radio, by records, by TV. So musicians
like The Bedles, Deey Purple, Tina Turner or Britney Speas are not the
subjed of the legal side. This sde is the new market placefor thousands
and thousands of musicians that are more or lesscompletely unknawvn to
the puldic. Youwill not findtheir CD’sin stores; you will not hea them
on the usual radio stations. These musicians take the dhance of a new
way of distributing their music.

For the first time, musicians are now freeto dstribute their music
withou arecord company contrad, withou spending a lot of money for
puldic relations. They might get known world wide with just one dick.
In the cae of MP3.com, for example, the greaest provider of legal MP3
files, aregistration dfers many advantages for musicians. Besides dhort
biographies, pictures and aher pieces of information that are pubished
in the net, the musicians can dedde what shall happen with their music.
They can choase songs from their repertoire that they legalize for free
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download. Daily there ae @&ou 400 rew songs in the listing.?
Downloading these songs is not only legal; the musicians think it is
desirable, for it will make them all the more famous.® There will be, of
course, no a not much income, becaise the usual CD that isavailablein
reqord stores, does not exist here.

But there is an alternative: As sme MP3 files are freefor downloads
and function as appetizers, other songs can be ordered onCD’s as well.
These CD’s that are manufadured by MP3.com, are often in a spedal
format that combines normal audio tradks and MP3 tradks, so it can be
played in any CD player and in computer CD-ROMs or in MP3 players
for additional songs and extended playing time. In addition, these CD’s
are comparatively chegp with abou only 6 US Dollars. If afan likes the
freedownloads, he might possbly order the CD as well. With providers
like MP3.com, musicians encourter a new market to dstribute their
music withou a record company or alabel. Some of the offered speaal
CD’s name virtual labels, often meant as a refusal of the usual music
business induwstry. Therefore, we find label names sich as ,We Don't
Neead No Stinkin” Lable Records* by the band “ Sutrobath” .*

In addition, MP3.com offers -cdled “Paybadk Earnings’, when an
original and registered MP3 songis played for example, in aretail store.

MP3.com makes sure that the musicians who have pulished their
songs as MP3 files have full copyright of their music. A freedownload is
possble and desirable, also a reasonable number of copies for private
use. Unauthorized commercia distribution a pubic performanceis not
allowed.

These legal downloads do nd only offer chances for musicians, but also
for fans and music lovers. As the music of the MP3-artists is not
available in usual CD shops, not sporsored in music magaznes or in
radio or TV, most of the puldic does not know it at all. Therefore, it is
something spedal and unque and as music lovers are dways|ookingfor
something rew they like, there is a greda chance of finding it amongthe
legal MP3 music.

The quality of this music that is dgill relatively or completely
unknawvn to the pubdic does not differ much from the material we can
hea on the radio: There will be songs you like and songs you dslike,
there ae many files of superb and interesting arrangementsin al styles.
Even music lovers and music sociologists will seethe dhance Listening
to songs that nobod/ else has might be astimulus to seach for new
talents and sounds.

Among MP3.com, a grea number of musicd styles are offered that
might suit even eccetric musicd preferences. MP3.com as the pionee
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of legal MP3-files® offers many seach functions that help to find a
catan style. The starting page lists genres like:

Alternative — Blues - Books & Spoken - Children's Music — Classcd —
Comedy — Country - Easy Listening— Eledronic - Hip Hop/Rap — Jazz—
Latin—Metal - Pop & Rock - Urban/R& B - World/Folk

By clicking on om of these, several subgenres will be listed, which lead
to correspondng links. These subgenres include the overwhelming
number of more than 200styles. Beside the main ores as Reggae Punk,
Metal or Jazzthere ae spedals for Rockabilly, Old Schod Rap and
many, many others. Imaginative expressons sich as Renaissance,
Lounge, Noise, Hawaiian und Horrorcore let us foresee what musicd
style might be behind it. Anather listing with main and subgenres makes
clea which subgenre belongs to which main style.”

All files are shown with title, musician, style cdegory and file size
Previews alow listening to fil es before download and will give help for
the dedsion if the download may be worth it. Here, there ae two
preview options, a“Lo Fi“ anda“Hi Fi“ version. Lo Fi is suitable for a
normal Internet connedion with a modem starting with 288 transfer rate
or for ISDN, the Hi Fi versionis posshble for quick cable cmnredionand
networks only. The Lo Fi version dfers a streaning day with a
sampling rate of 22 kHz and thusis a bit muddy soundng, but for afirst
impresgon, it is more than sufficient and it is ungpretentious for computer
procesrs and streaming.

By seleding a cetain musician or band, all avail able fil es of this artist
are listed together with the @&ove mentioned biographies. In many cases,
these biographies are of full-length and cetail ed, often several pictures
are included and musicd influences as well as opinions of the musicians
on their music ae given. These pieces of information might be useful
when ore does not know the band and is looking for new music in a
certain style. Asarule, the musicians also gve their eemail addresses, so
that it is possble to contad them and communicae éou their music.

With the link “Email Sond', it is possble to vate for a cetain song
The results of these voting can be seenin alist cdled “Daily Top 40'.
These Top 40lists are available for nealy al musicd styles. If oneis
interested in opnions and pdls and likes to knav what other people like
to hea, thisistheright address Therefore, these li stings off er interesting
material for studiesin musicd sociology.

As there ae many other providers for legal MP3 files and davnloads
besides MP3.com, this new market is developing quckly.



Now let us turn to the bad side, ill egal, but still full of chances. In this
case, the dhances are for fans and music lovers only, not for musicians.

The state of affairs is unmistakable: Withou authorization d the
artist, it is prohibited to dstribute works that are under copyright,
because the atists and music pulishers will then have alossof income.
Therefore, there ae two aspeds of ill egal transfer: At first, works - in
our case soundfiles - have to be made avail able for upload which is the
first part of the illegal distribution and the more serious one. An
unauthorized udoad is drictly forbidden. Seaondy, the download o
these files that are ill egally distributed is not allowed as well, but here
the law is not so clea. Often it is sid that a download is not a aiminal
ad if you daw one wpy only, listen to it for private use, and thereisno
further distribution.? Other lawyers claim that even pue downloads are a
crime, similar to steding something.” Still others claim that it cannat be
possble to have alegal copy of some work of art that has been copied
beforeill egally. There can bejust one legal copy for private use, and that
is the one from the original itself, and even this can only be possble or
alowed if oneisthe owner of the original .*°

The question d legality for audio fil e transfer arose in June 99, when
Shawn Fanning introduced his Napster software for exchanging mp3
files.** Within a short time, there were more than 40miilli on wsers.** The
term “Napster” seems to have become akind d horror-term for record
companies and musicians and it is famous snce the band Metallica
started to acase the illegal downloads of their songs. “Napster” even
becane averb, like “Do you repster?”’

Why has Napster beaome so very popuar? Beside the cdhancefor free
accessto a vast number of songs, there seems to be no songthat is not
avail able on Napster. Even rare boatleg recordings, aternate mixes, sold
out maxi CD’s and aher material are offered. For example songs by
Rosco Gordon, the American Rhythm & Blues snger of the fifties, are
no longer avail able in record shops, even na in those that spedalized on
that style. In Napster, no problem. Live rarities from Deey Purple’s tour
with Joe Satriani? In Napster, no problem. The unpubi shed Metalli ca
song from the movie “Misgon Impassble 2°? With Napster, no
problem.

Already in December 99, the record industry lead by Sony, Warner,
BMG, EMI and Universal, acaused The Napster Company and asked for
compensation.”® In October 200Q the Bertelsmann Company joined with
Napster,"* presumably with the dam, to find rew customers for their
products and to ean money. From then on it has been planned that users
will have to pay for downloads. After several legal proceealings, where,
among dher matters, Napster bossHank Barry offered a billion ddlars
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to the record companies as a mmpensation, afirst agreement resulted in
afilter that was meant to cancd out all copyrighted files. Still now, this
filter does nat work properly and even some software tools are avail able
that try to switch the filter off completely.™

Napster came into troulde nat only because of the copyright question,
but also becaise it isa central system: athough pivate users sare their
harddisks to exchange fil es, a cantral server providesthe list of users. As
it was easy to find ou this central server, it was as easy to blameit alone.
There ae other central systems that work similarly, like AudioGalaxy.
Here, even interrupted downloads can be started anew. The most famous
decentral system is Gnutella, where auser will be conreded to several
other users withou a ceatral server. In this case, it is much more
complicaed or impossble to trad transfers.*®

The innovative system “Mojo Nation” uses a different way of
transferring files. A single file is real into a number of many short
fragments, which are saved on the harddisks of several users. When a
download starts, these fragments will be put together again. Therefore,
this kind d system will work only with many users who share their
hardolli73ks and where everyone is uploader and dovnloader at the same
time.

Besides these Napster-clones, there ae several other systems, and the
number of those that work with decentral systems is increasing rapidly.
All these Napster-clones will have troude with the copyright question
soorer or later. But the more the music industry islooking for legal ways
to transfer music that shoud be paid for, the more inventors will try to
find systems that work like the old Napster did. Tods like “Napigator”
or “Wrapster” offer new posshiliti es for users. “Napigator” all ows the
seach for a speaa server, with “Wrapster” it is possble to change or
pak nealy every thinkable file to an MP3-file. This lead to more
trouble, as picture files can be converted as well and there were rumours
abou pornographic pictures hidden as MP3 files.'®

Meanwhil e, the industry annourced that it will not be posgbleto bun
songs on CD that have been downloaded from the new
Napster/Bertelsmann system. A new file format that will be used for
transfer might include acopy protedion.'® There ae two sides of this
invention as well: For instance, Sony acaises Napster becaise of the
copyright damage; Sony is, on the other hand, one of the major
manléfoad:urers of MP3 payers. Something seans to be inconsistent
here.

The MP3 troube is just a fradion d a greder one: The opying d
illegally burned CD’s affeds the music industry much stronger than



MP3 downloads. Up to 90 percent of the damage to sales volume is due
to copying?*

In case you want to download a complete CD, the download of all the
tracks might last many hours and will | ead to enormous telephore @sts,
at least in Germany or other courtries where locd cdls are not freeor
very cheg asin the U.S. In addition, the downloader still hasno CD, no
cover, no [actures, and nolyrics. In case he looks for everything onthe
web, burns his CD, and prints the covers, the adual pricefor thisill egal
CD might be higher than the legally bough version, nat to think of the
time he might have spent.??

Interestingly, a study says that Napster-users buy more CD’s now
than the days before Napster, or than ather CD buyersin general .

Bertelsmann dans to have & least two of paying for downloaded
songs: A so-cdled “Basic Membership” will allow a cetain amournt of
loads for about three to five US Dollars per month, with a “Premium
Membership”, the user is free to download as much as he wants for
abou six to ten Dollars. Bertelsmann will then be ready to gve dou a
billi on Doll ars to the music industry for licence®* If al the titles will be
avail able then as before, remains unclea by now.

Let us think abou some dternatives. A similar problem of copyright
started with the invention d tape and cassette recorders. Nowadays the
price of these devices includes a cetain small amourt as alicence This
will be the rule for CD burners as well soon maybe even for harddisks.
As the downloaded songs will be onthe harddisk first, duty payment for
licence whenever you by a harddisk might be possble. In ather words,
ageneral duty on personal computers might settle the problem, as every
computer has at least one harddisk drive. Extra harddisks will need extra
duty then.

Or imagine aNapster clone were alvertisements are popang up In
case this will not disturb the download, the licence might be financed
thisway.

Or: Whenever you by a CD, the mpyright licenceisincluded. You
will not pay for something that you do nd buy, but this might be exadly
the cae with a mnstant membership. You have to pay even when there
Is not a single song you davnloaded. One can think of a payment for
ead individual download, that is, for example, fifty cents per title, or for
downloading time, let us sy one Dollar for five minutes, or a
combination d the two: Short song upto treeminutes, fifty cents, songs
from threeto six minutes, one Doll ar, and so on Here, | would prefer the
version that pays individual tradks only as the time version is unfair
against longer titles.



Some atists invented their own ways of deding with the MP3
guestion: David Bowie offered an album as download onhis homepage
before the official release date, but the usual CD price had to be paid for
the download.?® The band Public Enemy offered bonts trads in the web
that were not included onthe CD.?®

| would like to gve Mr Nelil Youngthe dhancefor a dosing sentence
He seans to have no problem with MP3 and Napster at all. He does nat
cae &ou his lost roydlties, becaise it is his opinion that: “...MP3
sounds miserable and therefore no ore shoud pay for it.”*’
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