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Preface and Acknowledgements

Every year, millions of euros of taxpayers’ money are lost to fraud against the European
Union budget. The fight against fraud has therefore been a key element in protecting the
Union’s financial interests for decades, and it still is. Since then, many different political
and legal approaches have been taken to create a secure situation.

In essence, this financial protection by way of fighting crime is nowadays not only pro-
vided by the national judiciary, but also to a significant extent by the EU’s own investi-
gative bodies of the European Public Prosecutor’s Office (EPPO) and the European
Anti-Fraud Office (OLAF).

These two authorities work on the basis of their own EU regulations, each of which has
in common to refer to the national legal situation with regard to the conduct of investi-
gations. This concerns the law of the EPPO as a whole, insofar as the EPPO Regulation
in Art. 30 para. 1 and para. 4 refers nationally to be created (para. 1) or nationally exist-
ing powers (para. 4). This also applies to OLAF’s right to carry out so-called external
investigations, which are so important, in the event that an economic operator refuses to
participate in the investigation, so that in this case it is not Union law but national law
that forms the basis for the investigation (cf. Art. 3 para. 6 OLAF Regulation).

However, these references to national law are not enough; the problems of applying the
law are only just beginning: Knowledge of national rules is usually reserved for those
familiar with the national legal system, and at the level of the EU authorities these are
very few. EU authorities, including the investigative authorities in question here, are
rather characterized by the fact that they are made up of many employees from the most
diverse member states. It is true that for both authorities, certain mechanisms (namely
the EDPs as part of the EPPO and the AFCOS for OLAF) have been put in place to
ensure that national legal competence is conveyed. But by and large, the respective na-
tional investigative procedure law remains a closed book in terms of criminal procedure
or administrative law, not to mention the language barrier that threatens to become in-
surmountable for most people within the EU when seeking access to the law of other
countries.

This publication series aims to remedy these shortcomings. It presents the law of crim-
inal procedure and administrative investigation for all 27 Member States in English and
in the language of the Member State. It thus provides easy access to the procedural rules
of a foreign legal system, which are so important for EU investigative work. However,
this presentation does not stop there, but explains these national rules, which are printed
in bilingual form, from a competent source, namely from national experts. In this way,
an explanatory work has been created that clearly ensures access to and understanding

EPPO/OLAF Compendium 9



Preface and Acknowledgements
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Suggested citation: The suggested citation for the entire work is always “Hauck/Schnei-
der, EPPO/OLAF CNP, Vol. [[-XXVII] [Member State], p., margin number”, but for
the introductory chapters contributed by national experts with individual author refer-
ences in the title it is “[Name of the national expert], in: Hauck/Schneider, EPPO/OLAF
CNP, Vol. [I-XXVII] [Member State], p., margin number”.
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Executive Summary: If in the first part (A), it is a question of describing both Union law
and Polish law related to criminal investigations concerning EU Fraud offences: Who is
involved, which provisions do apply, how is the investigation done? This includes hy-
pothetical considerations concerning the potential action of the EPPO in Poland. There-
fore the Union Law for the European public prosecutor’s office is explained, too and
compared to the current situation: Would this situation suffice to join the EPPO one
day? The second part of the present Country Chapter on Poland is a Compendium (E.)
for OLAF Investigations in Poland. It is intended, for its part, to focus on the fact-finding
missions carried out by the Anti-Fraud Office (OLAF) and its national partners as part
of external investigations. Before each of the two parts, an introduction precedes the
presentation of both Union law and national law, which complement each other. In order
to carry out these developments, the body of the text of the whole chapter is translated
into English while the footnotes take up the original text in Polish.

Jezeli w czesci pierwszej (A) chodzi o opisanie zarowno prawa unijnego, jak i prawa
polskiego, zwigzanych z dochodzeniami w sprawie przestepstw zwigzanych z
naduzyciami finansowymi UE: Kto jest zaangazowany, jakie przepisy majg
zastosowanie, jak przebiega dochodzenie? Obejmuje to hipotetyczne rozwazania
dotyczqce potencjalnego dzialania Prokuratury Europejskiej w Polsce. W zwigzku z tym
wyjasniono rowniez prawo Unii dotyczgce Prokuratury Europejskiej i porownano je z
obecng sytuacjq: czy ta sytuacja wystarczy, aby pewnego dnia dolqczy¢ do EPPO?
Druga czes¢ niniejszego rozdziatu krajowego poswieconego Polsce to Podrecznik (B)
dotyczgcy dochodzen OLAF-u w Polsce. Ze swej strony ma ona koncentrowaé si¢ na
misjach informacyjnych prowadzonych przez Urzqd ds. Zwalczania Naduzyc
Finansowych (OLAF) i jego partnerow krajowych w ramach dochodzen zewnetrznych.
Przed kazdqg z dwoch czesci wstep poprzedza przedstawienie zarowno prawa unijnego,
jak i prawa krajowego, ktore wzajemnie si¢ uzupetniajg. W celu realizacji tych
opracowan, tekst calego rozdziatu jest ttumaczony na jezyk angielski, a przypisy
przejmujq oryginalny tekst w jezyku polskim.
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A. General Collection of Material for Part C, D and Part E

I.  Collection of Exemplary Cases in the PIF Acquis Area

1. Criminal Investigations and Civil Cases in PIF Area in Poland

Table 1: Pool of Court Decisions relating to the PIF Acquis

Court/Identifier!

Decision/Content

Budget fraud

Judgment of the Court of Appeal in
Warsaw of 23 July 2015, I ACa 368/14.

Liability of Company, defendant pur-
chased devices using subsidies under the
program, OLAF, financial viability.

VAT fraud (example)

Judgment of the District Court in
Biatystok of 2 December 2016, III
Criminal Division, III K 197/15.

VAT in connection with fuel trade, VAT
evasion, revenue fraud, Art. 258 §1 of the
Penal Code, VAT invoices documenting
the sale (Article 2(31) of the VAT Act,
Art. 271 §3 of the Act of June 6, 1997, the
Penal Code (2015 wording), AML of-
fences, Art. 299 §1 of the Penal Code,
Art. 45 §1 Forfeiture, abuse of position.

Judgment of the Distric Court in
Wroctaw (Sad Okregowy we
Wroctawiu) of 17 September 2019, III
K 206/18.

Fraud connected with the defendant’s sci-
entific activity (defendant misrepresented
his management of EU-funded research
and repeatedly declared the same working
time on several research projects). One of
the pieces of evidence was the OLAF re-
port

Article art. 297 § 1 and 2 of Penal Code

Judgment of the Provincial
Administrative Court of Krakow
(wyrok Wojewddzkiego Sadu Admi-

Tax offences and administrative proceed-
ings, Article 207, 210 § 1 and 4 of Finan-
cial/Fiscal Code (Ordynacja podatkowa);

! There are several databases that grant access to judgements: https://orzeczenia.ms.gov.pl/.
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http://orzeczenia.ms.gov.pl/content/Europejski$0020Urz$0105d$0020ds.$0020Zwalczania$0020Nadu$017cy$0107$0020Finansowych$003b$0020Oszustwo$0020UE$003b$0020prokuratorze/150505000001506_III_K_000197_2015_Uz_2016-12-02_002
http://orzeczenia.ms.gov.pl/content/Europejski$0020Urz$0105d$0020ds.$0020Zwalczania$0020Nadu$017cy$0107$0020Finansowych$003b$0020Oszustwo$0020UE$003b$0020prokuratorze/150505000001506_III_K_000197_2015_Uz_2016-12-02_002
https://orzeczenia.ms.gov.pl/
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nistracyjnego w Krakowie) of 26 April
2019, III SA/Kr 48/19.

violation of the EU rules with export and
import from China

m Table 2: OLAF-related Cases

Civil Cases

Judgment of the Court of Appeal in
Krakow (Sad Apelacyjny w Krakowie
z) of 13 May 2015, I ACa 286/15.

Fraud, OLAF, Waste, Launching a
municipal waste incineration plant

Judgment of the Court of Appeal in
Warsaw of 31 May 2016, I ACa
1171/15.

Subsidies, OLAF, Article 72(1b) of
Council Regulation/EC/No. 1968/2005.

Judgment of the District Court in
Gdansk of 28 April 2017, 15 C 10/16.

European Regional Development Fund,
OLAF Final Report, Art. 471 of the

Civil Code, Repaor Damage.

2.

OLAF Regulation Related Cases and Court Decisions in Poland and
Important ECJ Cases for the Polish AFCOS

1 This table concerns CJEU, General Court and National Courts decisions.

m Relates to Judgement, ECLI,
following Art. of | etc.
the
Regulation/TFEU

Content

Art. 1-4 Cases
worth to study

Judgment of the Court
(Fifth Chamber) of 9
June 2022, C-187/21,
ECLI:EU:C:2022:458.

Reference for a preliminary ruling,
Regulation (EEC) No 2913/92,
Community Customs Code, Article
30(2)(a) and (b), Customs value,
Determination of the transaction value
of similar goods.

Judgment of the Court
of 25 February 2021,
C-615/19 P, John
Dalli v European

Allegedly illegal conduct of the
European Commission and the
European Anti-Fraud Office (OLAF),
Procedural rules governing the OLAF

32

Commission, investigation, Opening of an

ECLI:EU:C:2021:133. | investigation, Right to be heard
In combination Order of the General | Import of markets stainless steel
with Art. 263 Court (Seventh fasteners in the European Union,

Poland
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TFEU, Article
130(1) and (7) of
the Rules of
Procedure.

Chamber) of 21 June
2017, T-289/16, Inox
Mare Srl v European

Commission,
ECLI:EU:T:2017:414.

Italian Customs acting on behalf of
OLAF, “42 reports detailing evasion
of customs duties followed by 43
recovery notices and 43 decisions
imposing penalties totalling in excess
of EUR 8.5 million”, Action for
annulment, Regulation (EU, Euratom)
No 883/2013, External investigation
conducted by OLAF, Report and
recommendations, Measures not
amenable to challenge,
Inadmissibility.

Art. 3 (right to be
heard, digital
forensic
evidence)

CJEU, Complaint
filed on 20 May 2016
— Director-General of
the European Anti-
Fraud Office /
Commission, (Case T-
251/16).

Privileges and Immunities. Dismissed.

Metropolitan Court of
Appeal, FIT-BJ-2018-
181.
[Bf.141/2018/14].

On-site inspection on April 26, 2012,
no results after first inspection, an-
other on-site inspection on June 21,
2012, OLAF carried out additional in-
spections, Suspicions for Budget
fraud, sales of machines, companies, s.
396 CC, signing documents, OLAF
Report as evidence in criminal trial,
OLAF obtained computer, OLAF ob-
tained statements.

In combination
with Art. 7
2185/1996

CJEU, Judgment of
the General Court of
26 June 2019; Vialto
Consulting v
Commission, (Case T-
617/17).

CJEU, Action brought
on 13 September
2018; Vialto

Potential infringement of Article 7(1)
of Regulation No 2185/1996, Art. 41
CFR, proportionality principle.
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Consulting v
Commission, (Case T-
537/18).

Art. 4 Internal
Investigations

Judgment of the Court
(First Chamber) of 10
June 2021, European
Commission v
Fernando de Esteban
Alonso. C-591/19 P,
ECLI:EU:C:2021:468.

Appeal, Civil service, Internal
investigation by the European Anti-
fraud Office (OLAF), Forwarding of
information by OLAF to the na-tional
judicial authorities, Filing of a
complaint by the European
Commission, Concepts of an official
who is ‘referred to by name’ and
‘implicated’, Failure to inform the
interested party, Commission’s right to
file a complaint with the national
judicial authorities before the
conclusion of OLAF’s investigation,
Action for damages.

Judgment of the
General Court (Sixth
Chamber) of 6
February 2019,
ECLI:EU:T:2019:63.

European Institute of Innovation and
Technology (EIT), based in Budapest
(Poland), Civil service; Members of
the temporary staff; Recruitment;
Notice of vacancy; Head of Unit post;
Inclusion on the reserve list;
Acceptance of the offer of
employment; Withdrawal of the offer
of employment; Conditions of
employment; Character references;
Article 12 of the CEOS; Manifest
error of assessment; Processing of
personal data; Right to be heard;
Liability

Art. 7

34

ECJ, C-650/19 P,
Vialto Consulting Kft.
v European

Commission,
ECLI:EU:C:2021:879.

Appeal, Investigation by the European
Anti-Fraud Office (OLAF), On-the-
spot checks, Regulation (Euratom,
EC) No 2185/96, Article 7, Access to
computer data, Digital forensic
operation, Principle of legitimate
expectations, Right to be heard, Non-
material damage

Poland




General Collection of Material for Part C, D and Part E

First Instance:

GC, Case T-617/17,
7.9.2017, Vialto
Consulting v

Article 7(1) of Regulation (EC) No
2185/96; Principle of sound
administration; Legitimate
expectations; Proportionality; Right to

Commission, be heard; National public
ECLI:EU:T:2019:446. | procurement; Devolved management;
Decision of a national authority;
Investigations by OLAF; Non-material
damage; Sufficiently serious breach of
a rule of law conferring rights on
individuals.
Art. 10 Judgment of the Access to documents; Regulation (EC)
General Court (Eighth | No 1049/2001; Documents relating to
Chamber) of 26 May | an OLAF investigation; Access
2016. refused; Exception concerning the
International protection of the purpose of
Management Group v | inspections, investigations and audits;
European Obligation to carry out a specific and
Commission. individual examination; Category of
Case T-110/15. documents.
Digital reports (Court
Reports - general)
ECLI identifier:
ECLI:EU:T:2016:322
Judgment of the Court
of First Instance
(Second Chamber) of
30 May 2006. Bank
Austria Creditanstalt
AG v Commission of
the European
Communities. Case T-
198/03.
ECLI:EU:T:2006:136
Claim for Judgment of the Court | Director-General for International
damages, Art. (Second Chamber) of | Cooperation and Development of the
267 TFEU 22 September 2022, Commission, OLAF legal analysis,
International OLAF Report, Implementation of the
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Management Group
(IMG) v EU
Commission,

ECLI:EU:C:2022:722.

EU budget under indirect management
by an international organisation,
Decision to not entrust any new
budget implementation tasks to an
entity due to doubts as to its status as
an international organisation, Action
for annulment, Compliance with a
judgment annulling a measure, Res
judicata.

Judgment of the
General Court (Sixth
Chamber) of 6
February 2019,
ECLLI:EU:T:2019:63.

Civil service; Members of the
temporary staff; Recruitment; Notice
of vacancy; Head of Unit post;
Inclusion on the reserve list;
Acceptance of the offer of
employment; Withdrawal of the offer
of employment; Conditions of
employment; Character references;
Article 12 of the CEOS; Manifest
error of assessment; Processing of
personal data; Right to be heard;
Liability.

Art. 9 OLAF, 11
OLAF Report,
Access to it

Order of the General
Court of 2 June 2022,

Toth v Commission,
T-17/22.

Action for annulment, Access to
documents, Regulation (EC) No
1049/2001,0LAF investigation
concerning the public lighting
activities of Elios Innovativ,
Application for access to the final
investigation report, Implied refusal of
access, Express decision to grant
access adopted after the action was
brought, No need to adjudicate

National Courts

Judgement of the
Supreme
Administrative Court
of 9 March 1989, 11

Concerning Relevance of OLAF
Report, legal effect, doubts, valuable
evidence, relevance in specialised
administrative proceedings (tax,

36

SA 961/88 customs), etc.
Judgment of the Ibid.
Supreme

Administrative Court
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of 8 September 2016,
I GSK 1878/14.

Judgment of the
Provincial
Administrative Court
of 23 January 2019,
IIT SA/Gd 835/18.

Ibid.

Judgment of the
Supreme
Administrative Court
of 5 October 2017, 1
GSK 1428/15.

Ibid.

Judgement of the
Supreme
Administrative Court
of 4 July 2013, I GSK
983/12.

Ibid.

Judgment of the
Supreme
Administrative Court
of 18 October 2017, 1
GSK 1761/15.

Ibid.

Further EU
Court Rulings

General Court,
Judgment of 6 April
2006, Camos Grau v
Commission,
T-309/03,
ECLI:EU:T:2006:110.

OLAF Report, legal effect.

Court of First Instance
of 4 October 2006,
Tillack v
Commission,
T-193/04,
ECLI:EU:T:2006:292.

OLAF Report, legal effect.

Judgment of the
General Court of 1
September 2021,
Homoki v

Access to documents, Regulation (EC)

No 1049/2001, Final report of the
OLAF investigation into the
implementation of a street-lighting

investment project in Poland, Refusal

EPPO/OLAF Compendium
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Commission, T-
517/19, no ECLI.
0J C 328, 30.9.2019.

to grant access, Exception relating to
the protection of the purpose of
inspections, investigations and audits,
Exception relating to the protection of
the commercial interests of a third
party, Exception relating to the
protection of privacy and the integrity
of the individual, Protection of
personal data.

National Courts
in Relating to
Other
proceedings

Administrative and
Labor Court Szeged,
K.27522/2015/13.

Example for relevance of OLAF
Report in Labour and administrative
Courts in Poland.

Tatabanya
Administrative and

Example for relevance of OLAF
Report in Labour and administrative

Labor Court, Courts in Poland.
K.27216/2015/14.
Administrative and “OLAF recommendation to recover
Labor Court 100% of the grant amount.
Veszprém, Defendant: OLAF’s final report does
K.27178/2015/12. not contain any concrete evidence for
the defendant.
OLAF’s final report can be used as
evidence in accordance with Section
50 (4);
The public administration was obliged
to take the OLAF report into account.”
Art. 263 TFEU Order of the General | Action for annulment, Protection of
Court (Sixth the European Union’s financial
Chamber) of 20 May | interests, OLAF investigation, Legal
2021, 1G v European | professional privilege, Act not open to
Commission, challenge, Preparatory act,

ECLIL:EU:T:2021:290.

Inadmissibility.

Poland v Commission,
C-31/13 P,
ECLI:EU:C:2014:70.

38

CJEU, Judgment of
14 November 2012,
Nexans France and

Legal professional privilege.

Poland
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Nexans v
Commission,
T-135/09,
ECLI:EU:T:2012:596.

Action on
annulement (of
an OLAF
measure)

General Court,
Judgment of 11
November 1981, IBM
v Commission, 60/81,

ECLI:EU:C:1981:264.

Measures, legal effects, bring a change
in the position of the claimant.

General Court,
Judgment of 26
January 2010,
Internationaler
Hilfsfonds v
Commission,
C-362/08 P,
ECLI:EU:C:2010:40

Measures, legal effects, bring a change
in the position of the claimant.

System of judicial
review, Art. 47
Charta of
Fundamental
Rights

CJEU, Judgment of
30 April 2020, Izba
Gospodarcza
Producentow 1
Operatorow Urzadzen
Rozrywkowych v
Commission,
C-560/18 P,

ECLI:EU:C:2020:330.

European Commission was justified in
refusing access to certain documents
related to ongoing infringement
proceedings, see purpose of
investigations under Article 4(2) of
Regulation No 1049/2001. The Court
emphasised that disclosing such
documents could undermine the
investigation’s objectives.

Order of 29 January
2020, Silgan Closures
and Silgan Holdings v
Commission,
C-418/19 P, not
published,
ECLI:EU:C:2020:43.

Silgan challenged European
Commission’s decision to initiate a
competition investigation into the
metal packaging market. The Court
ruled that it was procedural, not a
challengeable act, and dismissed the
appeal.

Pending cases
with relevance to
the Compendium

Request for a
preliminary ruling of
11 August 2022, C-
538/22,
Agrarminiszter.

EPPO/OLAF Compendium

Agriculture, Common Agricultural
Policy, Delegated Regulation (EU)
No. 640/2014, Aid schemes for
animals, Application for production
coupled aid for keeping suckler cows,
eligibility criteria, Calculation basis,
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Not in accordance with national
regulations, Rejection of an
application for aid.

40 Poland
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II. Institutions

1.  The national prosecution services

Table 3: The National Prosecution Offices competent to investigate EU Fraud &
Corruption Olffences in Poland

National General Prosecution Office

Regional Public District Public
Prosecutor’s Office Provicial Public Prosecutor’s Office
- Pro%cura‘;‘ura Prosecutor’s Office — Prokuratura
Regionalna (former Prokuratura Rejnowa
Appeal Public Okr
Prosecutor’s ¢gowa 40 prosecutor
Office) offices
2. The Regional prosecution offices
National Prosecutor’s Office - District Prosecutor’s Office in

District Prosecutor’s Office in
Biatystok

District Prosecutor’s Office in
Bielsko-Biata

District Prosecutor’s Office in
Bydgoszcz

District Prosecutor’s Office in
Czestochowa

District Prosecutor’s Office in
Elblag

District Prosecutor’s Office in
Gdansk

District Prosecutor’s Office in
Gliwice

District Prosecutor’s Office in
Gorzéw Wielkopolski

Jelenia Gora

District Prosecutor’s Office in Ka-

towice

District Prosecutor’s Office in
Kielce

District Prosecutor’s Office in
Konin

District Prosecutor’s Office in
Koszalin

District Prosecutor’s Office in
Krakow

District Prosecutor’s Office in
Krosno

District Prosecutor’s Office in
Legnica
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https://www.gov.pl/web/prokuratura-krajowa
https://www.gov.pl/web/po-bialystok
https://www.gov.pl/web/po-bialystok
https://www.gov.pl/web/po-bielsko-biala
https://www.gov.pl/web/po-bielsko-biala
https://www.gov.pl/web/po-bydgoszcz
https://www.gov.pl/web/po-bydgoszcz
https://www.gov.pl/po-czestochowa
https://www.gov.pl/po-czestochowa
https://www.gov.pl/web/po-elblag
https://www.gov.pl/web/po-elblag
http://www.gov.pl/web/po-gdansk
http://www.gov.pl/web/po-gdansk
https://www.gov.pl/web/po-gliwice
https://www.gov.pl/web/po-gliwice
https://www.gov.pl/web/po-gorzow-wielkopolski/
https://www.gov.pl/web/po-gorzow-wielkopolski/
https://www.gov.pl/po-jelenia-gora
https://www.gov.pl/po-jelenia-gora
https://www.gov.pl/web/po-katowice
https://www.gov.pl/web/po-katowice
https://www.gov.pl/web/po-kielce
https://www.gov.pl/web/po-kielce
https://www.gov.pl/po-konin
https://www.gov.pl/po-konin
https://www.gov.pl/po-koszalin
https://www.gov.pl/po-koszalin
https://www.gov.pl/web/po-krakow
https://www.gov.pl/web/po-krakow
https://www.gov.pl/po-krosno
https://www.gov.pl/po-krosno
https://www.gov.pl/web/po-legnica
https://www.gov.pl/web/po-legnica
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District Prosecutor’s Office in Lu-
blin

District Prosecutor’s Office in
Lodz

District Prosecutor’s Office in
Lomza

District Prosecutor’s Office in
Nowy Sacz

District Prosecutor’s Office in Ol-
sztyn

District Prosecutor’s Office in
Opole

District Prosecutor’s Office in Os-
troleka

District Prosecutor’s Office in Os-
trow Wielkopolski

District Prosecutor’s Office in
Ptock

District Prosecutor’s Office in
Poznan

District Prosecutor’s Office in
Przemysl

District Prosecutor’s Office in Ra-
dom

District Prosecutor’s Office in
Rzeszow

District Prosecutor’s Office in
Siedlce

District Prosecutor’s Office in
Sieradz

District Prosecutor’s Office in
Stupsk

District Prosecutor’s Office in
Sosnowiec

District Prosecutor’s Office in Su-
watki

District Prosecutor’s Office in
Szczecin

District Prosecutor’s Office in
Swidnica

Poland

District Prosecutor’s Office in
Tarnobrzeg

District Prosecutor’s Office in
Tarnow

District Prosecutor’s Office in
Torun

District Prosecutor’s Office in
Warsaw

District Prosecutor’s Office in
Warsaw Praga in Warsaw
District Prosecutor’s Office in
Wioctawek

District Prosecutor’s Office in
Wroctaw

District Prosecutor’s Office in Za-
mos¢

District Prosecutor’s Office in
Zielona Gora

Regional Prosecutor’s Office in
Biatystok

Regional Prosecutor’s Office in
Gdansk

Regional Prosecutor’s Office in
Katowice

Regional Prosecutor’s Office in
Krakow

Regional Prosecutor’s Office in
Lublin

Regional Prosecutor’s Office in
Lodz

Regional Prosecutor’s Office in
Poznan

Regional Prosecutor’s Office in
Rzeszow

Regional Prosecutor’s Office in
Szczecin

Regional Prosecutor’s Office in
Warsaw

Regional Prosecutor’s Office in
Wroctaw


https://www.gov.pl/web/po-lublin
https://www.gov.pl/web/po-lublin
https://www.gov.pl/web/po-lodz
https://www.gov.pl/web/po-lodz
http://www.gov.pl/web/po-lomza
http://www.gov.pl/web/po-lomza
https://www.gov.pl/web/po-nowy-sacz
https://www.gov.pl/web/po-nowy-sacz
https://www.gov.pl/web/po-olsztyn
https://www.gov.pl/web/po-olsztyn
https://www.gov.pl/web/po-opole
https://www.gov.pl/web/po-opole
https://www.gov.pl/web/po-ostroleka
https://www.gov.pl/web/po-ostroleka
https://www.gov.pl/web/po-ostrow-wielkopolski/
https://www.gov.pl/web/po-ostrow-wielkopolski/
https://www.gov.pl/web/po-plock
https://www.gov.pl/web/po-plock
https://www.gov.pl/web/po-poznan
https://www.gov.pl/web/po-poznan
https://www.gov.pl/po-przemysl
https://www.gov.pl/po-przemysl
https://www.gov.pl/po-radom
https://www.gov.pl/po-radom
https://www.gov.pl/web/po-rzeszow
https://www.gov.pl/web/po-rzeszow
https://www.gov.pl/web/po-siedlce
https://www.gov.pl/web/po-siedlce
https://www.gov.pl/web/po-sieradz
https://www.gov.pl/web/po-sieradz
https://www.gov.pl/web/po-slupsk
https://www.gov.pl/web/po-slupsk
https://www.gov.pl/web/po-sosnowiec
https://www.gov.pl/web/po-sosnowiec
https://www.gov.pl/po-suwalki
https://www.gov.pl/po-suwalki
https://www.gov.pl/po-szczecin
https://www.gov.pl/po-szczecin
https://www.gov.pl/web/po-swidnica
https://www.gov.pl/web/po-swidnica
https://www.gov.pl/web/po-tarnobrzeg
https://www.gov.pl/web/po-tarnobrzeg
https://www.gov.pl/web/po-tarnow
https://www.gov.pl/web/po-tarnow
https://www.gov.pl/web/po-torun
https://www.gov.pl/web/po-torun
https://www.gov.pl/web/po-warszawa
https://www.gov.pl/web/po-warszawa
https://www.gov.pl/web/po-warszawa-praga
https://www.gov.pl/web/po-warszawa-praga
https://www.gov.pl/web/po-wloclawek
https://www.gov.pl/web/po-wloclawek
https://www.gov.pl/web/po-wroclaw
https://www.gov.pl/web/po-wroclaw
https://www.gov.pl/po-zamosc
https://www.gov.pl/po-zamosc
https://www.gov.pl/web/po-zielona-gora
https://www.gov.pl/web/po-zielona-gora
https://www.gov.pl/pr-bialystok
https://www.gov.pl/pr-bialystok
https://www.gov.pl/web/pr-gdansk
https://www.gov.pl/web/pr-gdansk
https://www.gov.pl/web/pr-katowice
https://www.gov.pl/web/pr-katowice
https://www.gov.pl/web/pr-krakow
https://www.gov.pl/web/pr-krakow
https://www.gov.pl/web/pr-lublin
https://www.gov.pl/web/pr-lublin
https://www.gov.pl/web/pr-lodz
https://www.gov.pl/web/pr-lodz
https://www.gov.pl/web/pr-poznan
https://www.gov.pl/web/pr-poznan
https://www.gov.pl/web/pr-rzeszow
https://www.gov.pl/web/pr-rzeszow
https://www.gov.pl/web/pr-szczecin
https://www.gov.pl/web/pr-szczecin
https://www.gov.pl/web/pr-warszawa
https://www.gov.pl/web/pr-warszawa
https://www.gov.pl/web/pr-wroclaw
https://www.gov.pl/web/pr-wroclaw
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2. Organisation of the Criminal Justice System in Poland

Table 4: National Authorities involved in PIF Investigations

Police Policja?

Criminal Bureau® with Different Divi- | Biuro Kryminalne
sions and Faculties (e.g. Investgation
Division) partly competent for Anti-cor-
ruption and Asset-Recovery

Bureau for Combating Economic Crime | Biuro Zwalczania Przestgpczosci
of the National Police Headquarters* Ekonomicznej

Central Investigation Police, which is Centralne Biuro Sledcze Policji’
part of the Police — de facto a special
department in the Police. They are

mostly involved in organized crime
cases and other serious crimes.

Central Anti-Corruption Bureau (CBA) | Centralne Biuro Antykorupcyjne’
= with an own competence to investi-
gate and prosecute, see Article 2 para. 1
of the CBA Act.

(has partly a conflict of competence
with the Bureau for Combating Eco-
nomic Crime of the National Police
Headquarters, which is the subsidiary
authority to fight corruption but has a
focus on the criminal process).®

2 Website of the Polish Police, see https://www.policja.pl/. Accessed 6 August 2024.

3 Website of the Criminal Police, see https://policja.pl/pol/kgp/biuro-kryminalne/aktualnosci. Accessed 6 August
2024.

4 Contact; st. Putawska 148/150, 02-624 Warsaw, phone 47 72 13125, fax. 47 72 15386, e-mail:
bzpe@policja.gov.pl.

5 Website of the Central Investigation Police, see https://cbsp.policja.pl/. Accessed 6 August 2024.

¢ Kom. Piotr Kowalski, expert of the Anti-Corruption Department of the Criminal Bureau of the Police Headquar-
ters, The role of the Police in preventing and combating corruption in Poland, Police Quarterly 1/2021.

7 Website of the Central Anti-Corruption Office, see https://www.cba.gov.pl/ (Accessed 6 August 2024). Report
corruption: https://www.cba.gov.pl/pl/kontakt/zglos-korupcje/4705,Zglos-korupcje.html: Call us at 800 808 808
or write to the address signal@cba.gov.pl “We would like to inform you that the officers of the CBA perform
activities only within the competence of the CBA and in this respect they are entitled to the procedural rights of
the Police, resulting from the provisions of the Code of Criminal Procedure. A report of the possibility of commit-
ting a crime cannot be based on unsubstantiated formulations, assumptions and guesses, but must be based on
rational and credible premises. Filing a report of a crime not committed is penalised in Art. 238 of the Penal Code.”
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Polish Internal Security Agency®
- Forensic research Bureau® (BBK)
- Computer Security Incident Re-
ponse Team

Agencja Bezpiecenstwa Wewnetrznego'”
(ABW)
- Biuro Badan Kryminalistycznych
- CIRT GOV

National Police Headquarters

Ministry of Finance, Department for
Combating Economic Crime!!

Departament Zwalczania Przestepczosci
Ekonomicznej

Ministry of Finance, Department of the
National Revenue Administration'?

Departament Analiz Krajowe;j
Administracji Skarbowe;j

Ministry of Finance, Public Funds Au-
dit Department!’

Departament Audytu Srodkéw Pub-
licznych

National Revenue Administration,

Krajowa Administracja Skarbowa

which s an organisation (public author-
ity) involved in tax cases (de facto like
a Tax Police).

8 Internal Security Agency, Combating economic crimes. online: https://www.abw.gov.pl/pl/zadania/zwalczanie-
przestepstw/10,Zwalczanie-przestepstw-ekonomicznych.html. Accessed 6 August 2024.

“The Internal Security Agency deals with identifying and combating economic crimes. It cooperates with other
state institutions and services. He actively participates in activities aimed at improving the country’s energy secu-
rity. The efficiency and effectiveness of the economy is of great importance to security issues. The state’s eco-
nomic security is threatened by embezzlement of public funds and tax fraud. One of the manifestations of criminal
activity in the business sphere is ‘money laundering’. Poland’s credibility on the international arena is determined,
among others, by transparency in the absorption of EU funds and their proper use.”

ABW Contact: https://www.abw.gov.pl/pl/o-abw/kontakt/11,Kontakt.html. Accessed 6 August 2024.

9 See https://www.abw.gov.pl/bbk. Accessed 6 August 2024.

10 See https://www.abw.gov.pl/pl/. Accessed 6 August 2024.

1 Contact: phone: +48 (22) 694 38 50, +48 (22) 694 38 60, fax: +48 (22) 694 33 27, E-mail: sekretar-
iat.dzp@mf.gov.pl: “The Department is responsible for recognising, detecting and combating e.g. tax crimes and
fiscal offences as well as crimes and offences related to the violation of regulations on goods whose trading is
subject to prohibitions or restrictions.”

12 See https://www.gov.pl/web/finanse/departament-analiz-krajowej-administracji-skarbowej (Accessed 6 August
2024). Contact details: phone: +48 22 694 47 71, e-mail: sekretariat.dak@mf.gov.pl.

13 Phone: +48 (22) 694 41 00, fax: +48 (22) 694 51 52, e-mail: sekretariat. DAS@mf.gov.pl.

44 Poland



https://www.abw.gov.pl/pl/zadania/zwalczanie-przestepstw/10,Zwalczanie-przestepstw-ekonomicznych.html
https://www.abw.gov.pl/pl/zadania/zwalczanie-przestepstw/10,Zwalczanie-przestepstw-ekonomicznych.html
https://www.abw.gov.pl/pl/o-abw/kontakt/11,Kontakt.html
https://www.abw.gov.pl/bbk
https://www.abw.gov.pl/pl/
mailto:sekretariat.dzp@mf.gov.pl
mailto:sekretariat.dzp@mf.gov.pl
https://www.gov.pl/web/finanse/departament-analiz-krajowej-administracji-skarbowej
mailto:sekretariat.dak@mf.gov.pl
mailto:sekretariat.DAS@mf.gov.pl

General Collection of Material for Part C, D and Part E

4. Bodies Related to OLAF Investigations
Please see below — Part C, which focuses on OLAF investigations in Poland.

The main authorities can be named already within a short enumeration:

Translated Term Official Term Website Reporting Irregu-
larities

From 2006-2022:

Government plenipo- | Pelnomocnika | https://shorturl.a | No reporting to

tentiary for combating | rzadu do spraw | t/BOTg0. this body. This

financial irregularities | zwalczania body drafts the

to the detriment of the | nieprawidtowos general anti-fraud

Republic of Poland or | ci finansowych prevention strat-

the European Union'* | na szkodg egy of the Polish
Rzeczypospolit State and works
ej Polskiej lub closely together
Unii with the Polish
Europejskie;j AFCOS.
sprawuje

14 The current Government issued the abolition of an old structure. Thus, only AFCOS remains for OLAF as a
contact:

“Removal of the Government Plenipotentiary for Combating Financial Irregularities to the Detriment of the Re-
public of Poland or the European Union in connection with the performance of its mission.

The abolition of the Plenipotentiary is the second step after the abolition in 2018 of the Inter-ministerial Team for
Combating Financial Irregularities to the Detriment of the Republic of Poland or the European Union, with which
the Plenipotentiary constituted a complementary structure, appropriate for the purpose of ensuring and coordinat-
ing the protection of the financial interests of the European Union (EU) in Poland. The solutions implemented over
the years, also as part of the work of the Plenipotentiary and the Team, in the area of close, mutual cooperation of
all institutions of the EU funds implementation and control system and authorities, including law enforcement
authorities, currently guarantee an adequate level of protection of the expenditure side of the EU budget. Ongoing
exchange of information is ensured as well as appropriate coordination of activities in administrative controls and
criminal proceedings is ensured. On the revenue side, the reform of the tax and customs services carried out several
years ago and the creation of the National Revenue Administration (as well as numerous cooperation agreements
with the heads of other relevant services/law enforcement authorities) give the head of the National Revenue Ad-
ministration full powers to conduct activities in accordance with his property, without the need to engage an addi-
tional coordination level in the form of a Proxy. This confirms that the mission entrusted to the Plenipotentiary at
the beginning of the process of developing appropriate solutions has been duly performed.

The system of protection of the EU’s financial interests established in Poland (with relevant competences in the
area of EU funds held by the minister competent for regional development, and in the area of income - by the Head
of the National Revenue Administration), has been designed appropriately, functions in accordance with the re-
quirements and expectations of the European Commission, involves all competent national institutions, including
law enforcement authorities to an appropriate extent, and the existing solutions guarantee its proper development
in the coming years. Completion of the Proxy’s mission will not result in negative consequences.” See Anna
Chalupa Undersecretary of State in the Ministry of Finance, Deputy Head of the National Revenue Administration
https://www.gov.pl/web/premier/projekt-rozporzadzenia-rady-ministrow-w-sprawie-zniesienia-pelnomocnika-
rzadu-do-spraw-zwalczania-nieprawidlowosci-finansowych-na-szkode-rzeczypospolitej-polskiej-lub-unii-eu-
ropejskiej. Accessed 6 August 2024.
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From 2006-2022:

Inter-ministerial Team

for Combating Finan-
cial Irregularities to
the Detriment of the

Republic of Poland or

the EU (GAFU)

46

Working Group for
counteracting irreg-
ularities in connec-
tion with the fi-
nancing of the
Common Agricul-
tural Policy;

2. Working Group
on Combating Cig-
arette Smuggling;
3. Working Group
for counteracting
irregularities in the
use of EU funds;

4. Swietokrzyska
Working Group for
counteracting and
combating irregu-
larities in the use of
EU funds;

5. Wielkopolska
Working Group for
the Coordination of
Actions in the Area
of Counteracting Ir-
regularities and
Crimes to the Det-
riment of the Fi-
nancial Interests of
the European Un-
ion in the

Miegdzyresortow
y Zespot do
Spraw
Zwalczania
Nieprawidlowo
sci
Finansowych na
Szkode RP lub
UE (GAFU)

Poland

No reporting to
these bodies.
These bodies and
groups help draft
the general anti-
fraud prevention
strategy of the
Polish State
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Wielkopolskie Voi-
vodeship.
Department for the | Department
Protection of Finan- | Ochrony
cial Interests of the Interesow
European Union as Finansowych
AFCOS (Anti-Fraud | Unii
Coordination Ser- Europejskiej
vice) jako AFCOS
See — Art. 12a OLAF | (Anti-Fraud
Regulation below in Coordination
this Compendium vol- | Service)
ume.
Supreme Audit Office | Najwyzsza Izba | https://www.nik
(NIK) Ministry of Kontroli .gov.pl/
Economic Develop-
ment
Managing Authority Instytucja https://www.poi | In order to report
for the Infrastructure | Zarzadzajaca s.gov.pl/strony/ | irregularities, you
and Environment Op- | Programem kontakt/. should:

erational Programme.

Supervision: Ministry
of Development Funds
and Regional Policy.

Infrastruktura i
Srodowisko

EPPO/OLAF Compendium

use the form (see
annex)

or

send a message to
the e-mail ad-
dress: naduzy-
cia.POIS@mfipr.g
ov.pl.
Infrastructure and
Environment Pro-
gram Managing
Authority
Department of In-
frastructure Pro-
grams

Ministry of Devel-
opment Funds and
Regional Policy
Tel.: 22 273 77 01
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Fax: 22 273 89 09
E-mail: sekretari-
atDPI@mfipr.gov.

pl.

Reporting irregu-
larities concerning
projects financed
from funds from
the Infrastructure
and Environment
Programme:

In order to report

irregularities,
please use the
form.
Coordination of the
EU Funds Department
Supervisor: Ministry
of Development Funds
and Regional Policy.
Special Offices in
Each of the Polish
Ministries, which dis-
tribute EU funds.
Centre for European Centrum https://www.go
Projects in Warsaw Projektow v.pl/web/fundus
Supervisor: Ministry | Europejskich w | ze-regiony/orga
of Development Funds | Warszawie ny-nadzoro
and Regional Policy. wane-lub-
podlegle.
European Funds Om- | Rzecznik https://www.poi | How to submit a
budsman Funduszy Eu- s.gov.pl/strony/ | report?'3
ropejskich o-programie/ by phone:

15 The competences of the European Funds Ombudsman do not include, among others:
- conducting administrative, prosecutorial and court proceedings;
- conducting proceedings conducted by public administration bodies on the basis of relevant legal provisions,
e.g. appeal proceedings within the meaning of Chapter 15 of the Implementation Act (appeal procedure);
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rzecznik- -(22) 27379 17
funduszy-eu- -(22) 273 74 28
ropejskich/ -(22) 273 84 52

in writing to the
following address:
Ombudsman for
European Funds
Ministry of Funds
and Regional Pol-
icy

ul. Wspdlna 2/4,
00-926 Warsaw
electronically to
the e-mail ad-

dress: Rzec-
znikfe@mfipr.gov
.pl or by filling in
the form
in person (by ap-
pointment)

Office of Competition | Urzad Ochrony | https://uokik.go | - See contact de-

and Consumer Protec- | Konkurencji 1 v.pl/kontakt.php tails.

tion Konsumentow!®

The Polish Financial | Komisja Nad- https://www.knf

Supervision Authority | zoru Fi- .gov.pl/

(UKNF) nansowego'’

Public Procurement Urzad https://www.uz

Office Zamoéwien Pub- | p.gov.pl/

licznych

Example of an anti- Wojewddzki https://bit.ly/3M
fraud office in a Voi- | Urzad Pracy w | 0aNY4.
vodship: Toruniu
Voivodeship Labor
Office in Torun

- examining requests for public information;

- providing advice on the possibility of obtaining co-financing for projects.
16 pl. Powstancow Warszawy 1, 00-950 Warsaw, tel. 22 55 60 800, uokik@uokik.gov.pl, Office hours: 8:15-16:15
from Monday to Friday. ePUAP address: /UOKiK/SkrytkaESP NIP 5261009497, REGON 006212789.
17 https://bip.knf.gov.pl/bip_portal. Accessed 6 August 2024.
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III. Sources of law

In Poland up-to-date legislation can be obtained via the National Resource Library for
Laws and Regulations (Nemzeti Jogszabdlytdr).'®

The following pages present a list of the applicable sources of law.
1. National laws

a) PIF-Investigation related Laws and administrative Documents

- Criminal Code/Kodeks karny

- Criminal Procedure Act/Kodeks postepowania karnego

- Law on the Public Prosecutor’s Office (Journal of Laws of 2021, item 66)/
Prawo o prokuraturze (Dz. U. z 2021 r. poz. 66)

- Ordinance the Minister of Justice of July 21, 2021 on the organisation and scope
of operation of secretariats and other administration departments in common
organisational units of the prosecutor’s office/ Zarzqdzenie Ministra
Sprawiedliwosci z dnia 21 lipca 2021 r. w sprawie organizacji i zakresu
dziatania sekretariatow oraz innych dziatow administracji w powszechnych
Jjednostkach organizacyjnych prokuratury

- Central Anti-Corruption Bureau Act (Journal of Laws 2021, 1671)/Centralnym
Biurze Antykorupcyjnym (Dz.U. 2021 poz. 1671).

- Fiscal Penal Code/Ustawa z dnia 10 wrzesnia 1999 r. Kodeks karny skarbowy.

- Customs Law/Ustawa z dnia 19 marca 2004 r. Prawo celne

b) Most relevant national Laws concerning OLAF investigations

- Fiscal Penal Code/Ustawa z dnia 10 wrzesnia 1999 r. Kodeks karny skarbowy.

- Customs Law/Ustawa z dnia 19 marca 2004 r. Prawo celne

- Act on National Treasury Administration/Ustawa o Krajowej Administracji
Skarbowej

Nota bene and Comment on the Current Situation: It is important to mention that the
National Revenue Administration, which protects the revenue side of the EU budget in
Poland has requested the abolition of its former supervisor in 2022. It remains to be seen
if this was a clever idea, as the supervising via a special group at the head of the state

18 See https://njt.hu/ (Accessed 6 August 2024): “A Nemzeti Jogszabalytar egy web alapu szolgaltatds, amely
jogszabalyban meghatarozott korben ingyenesen hozzaférhetd jogszabalytar szolgaltatast biztosit szamitdgépen és
mobiltelefonon.”

Nota bene: “Please note that, in accordance with the Fundamental Law of Poland and Act CXXX of 2010 on law-
making, unless provided otherwise in a cardinal Act, only laws promulgated in the official gazette of Poland are
binding and have legal effect. The translations published on this website serve informational purposes only, have
no legal effect, and cannot be considered the official text of Polish laws.”

In addition to that i.e. the state-based access, private operators offer access to Polish legislation online (in an open
access format).
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could have created a good anti-fraud coherence in the years of the digitalisation process
2021-2027 (see Regulation of the Council of Ministers of 19 September 2022 on the
abolition of the Government Plenipotentiary for Combating Financial Irregularities to
the Detriment of the Republic of Poland or the European Union/ Rozporzqdzenie Rady
Ministrow z dnia 19 wrzesnia 2022 r. w sprawie zniesienia Pefnomocnika Rzqdu do
Spraw Zwalczania Nieprawidtowosci Finansowych na Szkode Rzeczypospolitej Polskiej
lub Unii Europejskiej.)"’

2. Other National laws

There is no lex specialis to the actions of the EPPO in Poland, yet as the EPPO is
only a Union body with power in the participating countries (enhanced cooperation,
Art. 86 TFEU para 1, subpara 1). But Poland has concluded a Working Agreement with
the EPPO according to Art. 105 EPPO Regulation, which shall be presented here:

Relevant Union law (Regulation (EU) 2017/1939)

Chapter X Provisions on the Relations of the EPPO with its Partners

Article 99 Common provisions

1. In so far as necessary for the performance of its tasks, the EPPO may establish and
maintain cooperative relations with institutions, bodies, offices or agencies of the
Union in accordance with their respective objectives, and with the authorities of Mem-
ber States of the European Union which do not participate [Poland] in enhanced
cooperation on the establishment of the EPPO, the authorities of third countries and in-
ternational organisations.

Nota bene: The authorities, which are important for OLAF or the EPPO have been
listed above (see — A.II Institutions).

See as well below for exemplary cases, which show why Poland and the EPPO
should conclude at least a Working Arrangement until Poland re-dedicdes in the
futzre on the pafticpation. See below — Examples and precedents)

19 Repealed Acts:

0J 2010 No. 164 item 1109, 2022-09-30, Regulation of the Council of Ministers of 16 August 2010 amending the
Regulation on the Government Plenipotentiary for Combating Financial Irregularities to the Detriment of the Re-
public of Poland or the European Union,

0J 2004 No. 170 item 1789, 2022-09-30, Regulation of the Council of Ministers of 30 July 2004 amending the
Regulation on the Government Plenipotentiary for Combating Financial Irregularities to the Detriment of the Re-
public of Poland or the European Union,

0J 2003 No. 119 item 1113, 2022-09-30, Regulation of the Council of Ministers of 1 July 2003 on the Government
Plenipotentiary for Combating Financial Irregularities to the Detriment of the Republic of Poland or the European
Union.
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2. In so far as relevant to the performance of its tasks, the EPPO may, in accordance
with Article 111, directly exchange all information, with the entities referred to in para-
graph 1 of this Article, unless otherwise provided for in this Regulation.

3. For the purposes set out in paragraphs 1 and 2, the EPPO may conclude working
arrangements with the entities referred to in paragraph 1. Those working arrangements
shall be of a technical and/or operational nature, and shall in particular aim to faci-
litate cooperation and the exchange of information between the parties thereto. The
working arrangements may neither form the basis for allowing the exchange of personal
data nor have legally binding effects on the Union or its Member States.

Article 105 Relations with Member States of the European Union which do not
participate in enhanced cooperation on the establishment of the EPPO

1. The working arrangements referred to in Article 99(3) with the authorities of Member
States of the European Union which do not participate in enhanced cooperation on the
establishment of the EPPO may in particular, concern the exchange of strategic infor-
mation and the secondment of liaison officers to the EPPO.

2. The EPPO may designate, in agreement with the competent authorities concerned,
contact points in the Member States of the European Union which do not participate in
enhanced cooperation on the establishment of the EPPO in order to facilitate cooperation
in line with the EPPO’s needs.

3. In the absence of a legal instrument relating to cooperation in criminal matters and
surrender between the EPPO and the competent authorities of the Member States of the
European Union which do not participate in enhanced cooperation on the establishment
of the EPPO, the Member States shall notify the EPPO as a competent authority for the
purpose of implementation of the applicable Union acts on judicial cooperation in cri-
minal matters in respect of cases falling within the competence of the EPPO, in their re-
lations with Member States of the European Union which do not participate in enhanced
cooperation on the establishment of the EPPO.
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B. General Introduction

I.  The Special Position of Poland

Poland had a very special position towards the EPPO and the EU from 2015-2023 —
at least since the PiS party operated on Polish territory and this party has started many
legislative developments, which were in fact detrimental to the EPPO mechanism, the
PIF Acquis cooperation mechanism and only lately in 2023 Polish legislators began to
change the laws — as PiS party members fear to lose the elections as Poland is not
awarded any further EU money under the conditionality regime if it does not take back
the changes detrimental to EU law. The fear that EU money is lost in dark shadow econ-
omies etc. is not unfounded for Poland.?® As the elections brought back a EU friendly
legislator, the option to join the EPPO was finaly chosen in 2024. The following volume
focuses still on both options, but enables either way quick references to pertinent Polish
laws in the area of anti-fraud rules.

II. Necessary Cooperation — but how?

One possible way of cooperation, a standard EU cooperation has been explored above,
the European Investigation Order in the Special Introduction (see above — Introduction
to the Polish judicial system related to the protection of the EU’s financial interests by
means of criminal law). First of all, we took a step back above and tried to picture and
understand why the search of ways of cooperation, other than the EPPO mechanism is
needed. In the next step, we add further information on the request for cooperation.

1. The Letter on Poland’s Refusal to Cooperate with the EPPO

Letter sent to European Commission regarding Poland’s refusal to cooperate with
the EPPO

Published on 16 February 2022

Today, the European Chief Prosecutor has addressed a letter to the European Commis-
sion in line with Recital 16 of Regulation (EU) 2020/2092 of 16 December 2020 on a
general regime of conditionality for the protection of the Union Budget pointing at Po-
land’s refusal to cooperate with the European Public Prosecutor’s Office (EPPO).

20 See Lukaschewitsch A (2022) Prosecutors are not very effective in EU fraud cases: “Only 33 percent of cases
that EU-OLAF referred to Polish prosecutors ended in indictment. They alone have prosecuted 2,755 people over
the course of five years.” Article of 18.8.2022. online: https://www.rp.pl/zawody-prawnicze/art36890611-proku-
ratorzy-malo-skuteczni-w-sprawach-unijnych-naduzyc. Accessed 6 August 2024.

2! Taken from EPPO News of 16.02.2022. online: https://www.eppo.europa.eu/en/news/letter-sent-european-com-
mission-regarding-polands-refusal-cooperate-eppo. Accessed 6 August 2024.
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Though Poland does not take part in the enhanced cooperation on the establishment of
the EPPO, cooperation between the EPPO and competent judicial authorities in Poland
still has to rely on the existing instruments for judicial cooperation and mutual recogni-
tion. This includes essential instruments for cross-border criminal investigations like the
European Investigation Order (Directive 2014/41/EU) and the European Arrest Warrant
(Framework Decision 2002/584/JHA). Accordingly, all the Member States participating
to the EPPO notified the EPPO as a competent authority for the application of existing
instruments for judicial cooperation.

In this context, the European Chief Prosecutor has been informed that Poland has con-
ditioned the signature of a working arrangement with the EPPO to a prior approval of
an amendment of the Polish Criminal procedure code that would allow recognition of
the EPPO as competent authority. The practical consequence of Poland’s refusal to rec-
ognize participating Member States’ notifications of the EPPO as a competent authority
without prior national law modification is that Poland has been consistently rejecting
the EPPO’s requests for judicial cooperation since the start of its operations.

Given that whenever the EPPO is carrying out a criminal investigation of a cross-border
nature, it is unable to obtain evidence located in Poland, the EPPO’s ability to counter
criminality affecting the Union budget is systematically hindered. The EPPO currently
has 23 ongoing investigations involving Poland, which is the highest number of any
non-participating Member State.

2. The ECJ’s Decisions Condeming Poland’s Justice Reform In Conflict with
the Rule of Law Principle as Fundamental Union Law Principle

“Résumé

In 2017, two new chambers were established within the Sad Najwyzszy (Supreme Court,
Poland), namely the Izba Dyscyplinarna (Disciplinary Chamber) and the I1zba Kontroli
Nadzwyczajnej 1 Spraw Publicznych (Extraordinary Review and Public Affairs Cham-
ber).

By a law of 20 December 2019 amending the Law on the Supreme Court, which entered
into force in 2020, those two chambers were granted new jurisdiction, in particular, to
authorise the initiation of criminal proceedings against judges or to place them in provi-
sional detention. (1) For its part, the Extraordinary Review and Public Affairs Chamber
was granted exclusive jurisdiction to examine complaints and questions of law relating
to the independence of a court or a judge. (2) In addition, under that amending law, the
Supreme Court, including the latter chamber, may not call into question the legitimacy
of the courts, the constitutional organs of the State and the organs responsible for re-
viewing and protecting the law, or establish or assess the lawfulness of the appointment
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of a judge. (3) That law also clarifies the concept of disciplinary fault on the part of
judges. (4)

The same amending law also amended the Law relating to the organisation of the ordi-
nary courts, by introducing similar provisions to those amending the Law on the Su-
preme Court. (5) It also determines the regime applicable to any criminal proceedings
initiated against judges of the ordinary courts. (6) It requires them, furthermore, as well
as judges of the Supreme Court, to make declarations concerning membership of asso-
ciations, non-profit foundations and political parties, including for periods preceding the
taking-up of their office and provides that that information be published online. (7) A
large number of those new provisions also apply to the administrative courts. (8)

Considering that, by adopting that new disciplinary regime, the Republic of Poland had
failed to fulfil its obligations under EU law, (9) the European Commission brought an
action for failure to fulfil obligations before the Court of Justice under Article 258
TFEU.

In the judgment delivered in that case, the Court, sitting as the Grand Chamber, upheld
the action brought by the Commission. It finds that those new national provisions un-
dermine the independence of judges guaranteed by the second subparagraph of Article
19(1) TEU in conjunction with Article 47 of the Charter and, moreover, infringe, first,
the obligations imposed on national courts in the context of the preliminary ruling pro-
cedure and, second, the principle of primacy of EU law. In addition, the provisions es-
tablishing declaratory mechanisms in respect of judges and the online publication of the
data thus collected infringe the right to respect for private life and the right to the pro-
tection of personal data enshrined in the Charter of Fundamental Rights of the European
Union (‘the Charter’) and the General Data Protection Regulation (‘the GDPR”) (10).”%2

Considering the two official EU — one urgent request, one judicial proceeding — steps
aiming at a reduction of conflicts and a more coherent cooperation, the problem prevails.
How can the EPPO cooperate these days (see below — C.) and what should be done in
the future?

3. The Disciplination of Prosecutors and Judges

Poland’s youngest past casts dark shadows on the presumption of independence of pros-
ecutors and judges. This is a major problem in a Union, which is bound by Art. 2 TEU,
Art. 17 TEU, Art. 47-52 European Charter of Fundamental Rights and the principle of
Art. 19 TEU, which ensures that Union law is only judged by the ECJ. The impartiality
and independence must be ensured for the future. Otherwise the whole prosecution and
justice system loses the aspect, which is needed for a rule-of-law state. In most recent

22 ECJ, Judgment of the Court (Grand Chamber), 5 June 2023, Case C-204/21, European Commission v Republic
of Poland.

EPPO/OLAF Compendium 55




General Introduction

times a new Chamber of Supreme Court, which is called ,,Jzba Odpowiedzialnosci
Zawodowej‘, which can be roughly translated with “Chamber of Professional Liabil-
ity”. The new chamber replaced the Disciplinary Chamber. On July, 6 2023 the ECtHR
decided that this Chamber cannot also be seen as a court.??

4. The Future Relationship De Lege Ferenda: A Few Wishes in Obiter Dictum
Style

One of the most prominent wishes to our polish friends is that they ask the legislator to
consider a practical mechanism, a good solution for cooperation that ensures the con-
cerns of Poland but still operates in favour for the own budget and the EU budget at an
equivalent stage. The power that Poland invested in the relationship with Ukraine during
the dark times of the Russian war in Ukraine and the big efforts, quick legislative devel-
opments in this time should also be used for a good solution towards a world with less
EU fraud, which requires prosecution of criminals, who e.g. flee to Poland to hide from
the EPPO’s jurisdiction. Despite all wishes this is a political decision and the current
situation let us not hope for quick change but the hope for change will die last.

III. New Development as of 1 March 2024: Poland joins the EPPO

After preparing this manuscript in 2023, the press office of the Polish Ministry of Justice
confirmed on 1 March 2024 that Poland will join the EPPO.?* The Minister of Justice,
Adam Bodnar, submitted the request to the Prime Minister Donald Tusk on his first day
in office, 13 December 2023. The Polish authorities notified the Commission of their
intention to participate in the enhanced cooperation for the establishment of the EPPO
on 5 January 2024 and again on 6 February 2024. The latter request stated that the EPPO
Regulation should apply to Poland as from 20 November 2017 in order to “better
achieve the goals of effective and impartial prosecution of crime affecting the Union’s
financial interests.”?> The Commission nevertheless decided that the EPPO would in-
vestigate crimes affecting the financial interests of the Union committed in Poland after
1 June 2021.%¢

According to the Commission Decision 2024/807 (Article 2 para 2) the Articles 24 to
27 and 31 of the EPPO Regulation shall apply in Poland as from the twentieth day of
the appointment of the European Prosecutor from Poland in accordance with Article 16

23 See ECtHR, Judgment of 6 July 2023, App. nos. 21181/19 and 51751/20, Tuleya v. Poland = ECHR 212 (2023).
See as well ECtHR, Judgment of 22 July 2021, App no. 43447/19, Reczkowicz v. Poland = ECHR 236 (2021).

24 Ministry of Justice (Press Office), News from 1 March 2024, https://www.gov.pl/web/justice/poland-joins-the-
european-public-prosecutors-office#:~:text=Minister%200f%20Justice%20Adam%20Bodnar,Commission's%
20decision%20enters%20into%20force. Accessed 2 September 2024.

%5 0J L, 29.2.2024, Commission Decision 2024/807, p. 2 mn. 12.

26 OJ L, 29.2.2024, Commission Decision 2024/807, p. 2 mn. 16.
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of the Regulation. The decision entered into force 20 days after its publication in the
Official Journal of the EU. It is currently in force.

The Polish Ministry of Justice has already informed the public that there will be 24
European Delegated Prosecutors in Poland, working in three or four EPPO offices — one
in Warsaw and the rest in the other cities. The EDPs will be Polish district prosecutors.
The Minister of Justice, Adam Bodnar, has issued an order for the selection of candi-
dates for the post of European Prosecutor. According to the EPPO website, it seems, the
operational work of the EPPO in Poland has not yet started due to the lack of an ap-
pointment of the European Prosecutor by the Council.

The Ministry of Jusice aims the following with the participation to the EPPO:

“The participation of Polish prosecutors in the work of the European Public
Prosecutor’s Office will allow for more effective prosecution of crimes
against the financial interests of the Member States, including Poland. Effec-
tive combating of financial abuse will reduce the reduction of the EU budget
and ensure that the Union has more resources to achieve its goals. Joining the
European Public Prosecutor’s Office will contribute to better cooperation be-
tween the judiciary of Poland and the EU Member States.”?’

For the Polish law enforcement bodies the participation to the EPPO will bring a further
level of cooperation since they have already been cooperating with the EPPO e.g.
providing legal assistance to courts and prosecutors of other countries as well as in the
implementation of the EIO and the EAW .28

The advent of this new development has finally answered our long-held hopes for
change. The following hypothetical considerations now have newfound grounding and
are presented with the potential to become a reality. This book can be regarded as a
valuable source of insight into the connection between EPPO investigations and national
law.

27 Ministry of Justice (Press Office), News from 1 March 2024, https://www.gov.pl/web/justice/poland-joins-the-
european-public-prosecutors-office#:~:text=Minister%200f%20Justice%20Adam%20Bodnar,Commission's%
20decision%20enters%20into%20force. Accessed 2 September 2024.

28 Ministry of Justice (Press Office), News from 1 March 2024, https://www.gov.pl/web/justice/poland-joins-the-
european-public-prosecutors-office#:~:text=Minister%200f%20Justice%20Adam%20Bodnar,Commission's%
20decision%20enters%20into%20force. Accessed 2 September 2024.
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C. Specific Introduction to the Relationship of the EPPO and Poland

I. Introduction to the Polish judicial system related to the protection of the
EU’s financial interests by means of criminal law

by Dr. Dominika Czerniak ADIUNKT, Katedra Postgpowania Karnego, Wydziat
Prawa, Administracji 1 Ekonomii, Uniwersytet Wroctawski

1.  Status of Poland

Poland is one of the five countries that have not joined the European Public Prosecutor’s
Office (EPPO). According to the Ministry of Justice, the decision not to participate in
the EPPO initiative was based on systemic differences. The Polish criminal proceedings
and prosecutor’s office organisational structure differ significantly from those of other
EU countries, making cooperation within the framework of the European Public Prose-
cutor’s Office impossible?’.

However, the provisions of the Code of Criminal Procedure acknowledge the necessity
of cooperation with EU institutions, including the European Public Prosecutor’s Office
and OLAF.

The Act amending the Code of Criminal Procedure and the Law on the Public Prosecu-
tor’s Office’® added Article 615a to the Code of Criminal Procedure which prescribes
provisions for the European Public Prosecutor’s Office:

- general regulations relating to legal assistance in criminal matters and international
cooperation (Chapters 62 and 67 of the Code of Criminal Procedure);

- the seizure of evidence and the freezing of property (Chapters 62a and 62b of the
Code of Criminal Procedure. Implementing Council Framework Decision
2003/577/JHA of 22 July 2003 on the execution in the European Union of orders
freezing property and evidence);

- the European Investigation Directorate (Chapters 62c and 62d of the Code of Crim-
inal Procedure. implementing Directive 2014/41/EU of the European Parliament
and of the Council of 3 April 2014 on the European Investigation Order in criminal
matters);

- European Arrest Warrant Decision (Chapter 65b implementing the Council Frame-
work Decision of 13 June 2002 on the European Arrest Warrant and the surrender
procedures between Member States);

29 See Statements at sessions of the Sejm, Meeting No. 58 on 07.07.2022, Retransmissio: vice-ministry of Justice
Marcin Warchot explanation: https:/www.sejm.gov.pl/sejm9.nsf/wypowiedz.xsp?posiedzenie=58&dzien=2&
wyp=155&symbol=RWYSTAPIENIA WYP&id=411. Accessed 6 August 2024.

30 Journal of Laws of 2022, item 2582.
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- European Protection Order (Chapter 65d implementing Directive 2011/99/EU of
13 December 2011 on the European Protection Order).

2.  The Need to change the Polish CPC for Cooperation with the EPPO

The legislator rightly identified that resolving the barrier to mutual cooperation between
Poland, as a non-participating state in the enhanced cooperation, and the European Pub-
lic Prosecutor’s Office is not achievable through notifications under Article 105 para. 3
of Regulation 2017/1939 alone®!. Additionally, relevant provisions governing coopera-
tion with the European Public Prosecutor’s Office needed to be introduced. Article 615a
of the Code of Criminal Procedure lays out the general principles of cooperation within
the EU but introduces two notable differences:

- the National Public Prosecutor’s Office handles cooperation with the European
Public Prosecutor’s Office and

- new grounds for refusal of cooperation have been added.

This means that requests for the execution of a European Arrest Warrant, for the taking
of evidence in connection with the issuing of a European Investigation Order, a Euro-
pean Protection Order, etc., are executed under partially different rules. The European
public prosecutor cannot directly address a court or a public prosecutor in Poland with
a request to perform a specific action. Instead, the National Public Prosecutor’s Office
must be enlisted to transmit the request to the relevant national authority. While Article
615a of the Code of Criminal Procedure simplifies cooperation when the activities occur
within a participating member state’s structures, the legislator has introduced two addi-
tional grounds for refusal to cooperate specifically for the European Public Prosecutor’s
Office. These additional grounds are incompatibility with Poland’s fundamental princi-
ples of the legal order and violation of Poland’s sovereignty.

Refusing international cooperation due to non-compliance with the basic principles of
the legal order in Poland is also applicable to the denial of admissibility of evidence
obtained abroad. This applies to both traditional international cooperation (Article 587
of the Code of Criminal Procedure) and evidence collected within joint investigation
teams (Article 589c § 7 of the Code of Criminal Procedure). Legal scholars indicate that
the term “basic principles of the legal order in Poland” should be interpreted as legal
norms involving constitutional guarantees of respect for the right to defence, the dignity
of an individual, and the humaneness of proceedings®?. The Supreme Court has stated
that “the limit for the recognition of evidence as fit for use in a Polish trial is not

3! Explanatory Memorandum to the Act of 27 October 2022 amending the Act — Code of Criminal Procedure and
the Act — Law on the Public Prosecutor’s Office.

32 See Nita-Swiatlowska 2023, Commentary to Article 587 CCP, in: Skorupka J (ed) Kodeks postepowania kar-
nego.
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individual internal regulations, but the principles of the legal order of the Republic of

Poland, i.e. rules of a more general and fundamental nature™?.

3. The Relevance of Art. 587 of the Polish CPC: European Investigation Order

The condition from Article 587 of the Code of Criminal Procedure is justifiable in rela-
tions with non-EU states whose legal traditions and model of criminal proceedings differ
substantially from the Polish model to the extent that admissibility of evidence cannot
be considered. This is not limited to circumstances where there is a real risk that the
rights and freedoms of an individual under Article 3 of the ECHR, including freedom
from torture, inhuman or degrading treatment, have been violated during the conduct of
evidence in another country®*. The admission of such evidence would lead to unfairness
in the proceedings as a whole?>.

The concept of contradiction with the fundamental principles of the legal order in Poland
should also include significant differences, such as how cross-examination is conducted
in countries with a common law tradition. Cross-examination, which in principle as-
sumes that the witness answers only questions, is challenging to reconcile with the mode
of questioning in the Polish criminal trial. In Poland, the primary stage of questioning a
witness is the free speech of the witness, where the person is allowed to present infor-
mation without inhibition. Only afterward does the stage of complementary questions
asked by the trial authority and other involved parties come. A questioning model in
which the witness is not allowed to speak freely and suggestive questions are not pro-
hibited?, is difficult to reconcile with the fundamental principles of the criminal process.

In the case of the European Investigation Order — which is executed under the general
rules, i.e. when the EIO has been requested by an authorised authority of an EU Member
State — the grounds for refusal of execution are regulated in Article 589zj of the Code
of Criminal Procedure.

Article 589zj. [Refusal to execute the EAD]
§ 1. The execution of an EIO shall be refused if:

1) the court or the public prosecutor has not obtained the required authori-
sation to act with the participation of the person indicated in the EIO;

2) a final judgment has been passed in respect of the person prosecuted in a
Member State of the European Union for the same acts as those indicated in
the EIO and, in the case of a conviction for the same acts, the person

33 Supreme Court, Judgment of 2.12.2019, III KK 505/19, LEX no. 2872977.
34 ECtHR, El Haski v. Belgium, case no. 649/08, judgment of 25.09.2012.

35 See also Jasifiski 2021, pp. 127-153.

36 See: Article 170 § 4 CCP.
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prosecuted is serving or has served a sentence or the sentence cannot be en-
forced under the law of the State of conviction;

3) the execution of the EIO could compromise the safety of the officer in the
performance of operational and exploratory activities and of the person as-
sisting him/her in those activities;

4) the EIO relates to an interrogation on a matter subject to an absolute pro-
hibition on interrogation’’;

5) the execution of the EIO would violate the freedoms and rights of a human
being and citizen,

6) the requested action would endanger national security;

7) the EIO relates to the temporary surrender of a person deprived of his or
her liberty to the issuing state and its execution would have the effect of pro-
longing the period of deprivation of liberty of that person.

§ 2 The execution of an EIO may be refused if:

1) the act giving rise to the EIO, other than that listed in Article 607w, does
not constitute an offence under Polish law,

2) the offence based on which the END was issued under Polish law was
committed wholly or in part within the territory of the Republic of Poland or
on a Polish vessel or aircraft and does not constitute an offence under Polish
law;

3) the execution of the EIO would involve the disclosure of classified infor-
mation obtained in the course of operational and exploratory activities, as
well as information connected with the conduct of such activities,

4) under Polish law the investigative measure to which the EIO relates may
not be carried out in a case involving a criminal offence on which its issue is
based’s;

5) under Polish law, the investigative measure to which the EIO relates may
not be carried out in the proceedings in which it was issued;

6) the EIO relates to the temporary surrender of a person deprived of liberty
to the issuing state or the Republic of Poland, and the person does not consent
thereto;

37 E.g. interrogation of a priest for information obtained during a confession, the questioning of a defence counsel
(Article 178 CCP), whether the questioning would be conducted under conditions excluding freedom of expression
(Article 178 § 5 and 7 CCP).

38 In the Polish legal system, the only investigation activity in which the legislator has introduced explicit subject-
matter limitations is the control and recording of conversations, both procedural (under Article 237 § 3 of the CCP)
and non-procedural (based on other legal acts regulating the manner of functioning of the Police, Anticorruption
Bureau and others). For all other investigative activities, this premise will not apply unless the legislation changes.
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7) the EIO relates to the interrogation using technical devices enabling this
action to be carried out remotely with simultaneous direct transmission of
images and sound, and the accused person to be interrogated does not con-
sent thereto;

8) the EIO concerns the interrogation of persons referred to in Article 179 §
13 or Article 180 § 1%° and 2%!, as to the circumstances set out in those pro-
visions.

The legislator, when implementing Directive 2014/41, did not see the need to invoke
the general clause of ‘non-contradiction of the evidentiary act with the fundamental
principles of the legal order in Poland’. Because of the harmonisation of the legal orders
of EU states, mutual trust and similar values on which the functioning of the EU states
should be based, it is difficult to assume that the law in any EU state would differ to
such an extent that it would not be possible to cooperate with it in, for example, the
cross-border gathering of evidence. It is therefore difficult to understand what the rea-
sons were for invoking this clause in the case of actions carried out on the initiative of
the European Public Prosecutor. It also leads to a differentiation of requests coming
from the territory of the same EU state depending on whether the request comes directly
from an authority of the state in question (a court or a prosecutor) or from a European
Public Prosecutor who carries out activities in one of the countries of the Union.

II. Art. 615a of the Polish CPC

1. Relevance

The provision of Article 615a of the Code of Criminal Procedure transfers the prem-
ise of refusal to carry out an action at the request of an authorised authority other than a
national authority to judicial cooperation in the EU. It unnecessarily differentiates the

39 Article 179 § 1 CCP: Persons obliged to not disclose information classified as “confidential” or “strictly confi-
dential” may testify as to information to which the above obligation applies only after they are released from the
duty of confidentiality by an entitled superior authority.

40 Article 180 § 1 CCP: Persons obliged to not disclose information classified as “privileged” or “confidential”, or
secrets related to their profession or function may refuse to testify as to the information to which this duty extends,
unless the court or the public prosecutor, acting in the interest of the administration of justice, releases them from
the duty of confidentiality and as long as the specific laws do not provide otherwise. Decisions concerning such a
release are subject to interlocutory appeal.

41 Article 180 § 2 CCP: Persons subject to notary, advocate, legal advisor, tax advisor, physician, reporter’s, sta-
tistical or General Counsel’s to the Republic of Poland privilege may be questioned with regard to the facts covered
by this privilege only when this is indispensable for the interest of the administration of justice and such facts
cannot be established on the basis of any other evidence. In preparatory proceedings, a deposition or a permission
to take a deposition is decided upon by the court in a hearing without the attendance of the parties, within a period
not exceeding seven days from the application of the public prosecutor. The decision of the court is subject to
interlocutory appeal.
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principles of cooperation on the basis of the same instruments — the EAW*, the EIO,
the EPO or freezing orders — by adding general premises that may be interpreted differ-
ently in practice. This is not conducive to stability in the practice of state authorities and
may be difficult to understand with partners from EU countries.

2. Short Analysis

The reference to “violation of Poland’s sovereignty”* as a ground for refusal to execute

requests to polish authorities by the European Public Prosecutor’s Office was not previ-
ously indicated in the provisions of the Code of Criminal Procedure. The justification
of the amendment project does not explain why this premise was introduced into the
provisions of the Code. It also does not appear in the provisions of the Code of Criminal
Procedure, which regulate traditional international cooperation. It is impossible to pre-
dict how the “violation of Poland’s sovereignty” will be interpreted in the practice of
judicial authorities, especially the National Public Prosecutor’s Office, which coordi-
nates the cooperation of Polish authorities with the European prosecutor’s office. Cur-
rently, the Constitutional Court interprets “sovereignty” in a way that puts Poland on a
collision course with European institutions**. Doubts arise as to whether the activities
of the European Public Prosecutor’s Office will threaten Poland’s sovereignty, given
that the activities of this body involve criminal proceedings in cases of offences detri-
mental to the EU’s financial interests.

Furthermore, as noted in the explanatory memorandum to the draft amendment, “Po-
land, as a Member State of the European Union, is obliged, under Article 4 of the Treaty
on European Union, to cooperate with the Union loyally in performing the tasks arising
from the Treaties, including by facilitating the achievement of the Union’s tasks and
refraining from taking measures which could jeopardize the attainment of the Union’s
objectives. Also, Article 325 of the Treaty on the Functioning of the European Union
provides that both the Union and its Member States should counter any act affecting the
financial interests of the Union and that the Member States shall take the same measures
to counter fraud affecting the financial interests of the Union as they take to counter

fraud affecting their financial interests™’.

42 The issue of “non-compliance with Polish legal order” can be primarily connected with evidentiary acts and
their recognition under national law. Thus, in theory, this premise can be combined with EIO or freezing orders.
It does not seem possible that it can be applied to the EAW. The implementation of the EAW Framework Decision
introduced the possibility to refuse the execution of an EAW if it would lead to a violation of individual rights and
freedoms. The conflict with the Polish legal order can be found in this clause.

43 Only by referring to the principles of traditional international cooperation can the premise of sovereignty pro-
tection be included in a potential catalogue of refusals to cooperate with another state. However, within the EU,
issues of national sovereignty cannot be considered on the same basis as in traditional cooperation between states.
4 See judgment of the Constitutional Court of 7.10.2021, K 3/21, OTK-A 2022/65. On 17 July 2023 The European
Commission lodged a complaint with the CJEU in relation to this Constitutional Court decision.

45 Explanatory Memorandum to the Act of 27 October 2022 amending the Act — Code of Criminal Procedure and
the Act — Law on the Public Prosecutor’s Office.
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3. Coordination and Cooperazion

In contrast to cooperation with individual EU member state authorities, which takes
place directly between courts/prosecutors, in the case of the European Public Prosecu-
tor’s Office, coordination i1s handled by the National Public Prosecutor’s Office. Such a
solution was justified on the grounds of uniformity of application of the rules and “uni-
formity of strategic decision-making”*® However, it is difficult to avoid the impression
that the main purpose behind this solution is to maintain control over the scope and
conditions of cooperation with the European Public Prosecutor’s Office. In conjunction
with the structure of the National Public Prosecutor’s Office, the institutional links with
the Prosecutor General*’, and the fact that the Prosecutor General is also the Minister of
Justice, i.e., a politician, doubts may arise as to the apolitical nature of cooperation with
the European Public Prosecutor’s Office*®. Moreover, coordinating cooperation through
the National Public Prosecutor’s Office will tend to lengthen the processing of individ-
ual applications for EAW/END or other instruments of cooperation within the EU.

III. Conclusion

In conclusion, although the introduced regulations enable cooperation between domestic
investigators and European Public Prosecutors, the partially different principles of co-
operation, i.e. the intermediary of the National Public Prosecutor’s Office, additional
grounds for refusal of cooperation, unnecessarily prolong and complicate effective co-
operation in combating crime that threatens the financial interests of the EU.

46 Explanatory Memorandum to the Act of 27 October 2022 amending the Act — Code of Criminal Procedure and
the Act — Law on the Public Prosecutor’s Office.

47 Opinion of the Venice Commision about the organisation of Public Prosecutor Office in Poland:
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017)028-e. Accessed 6 August
2024.

48 This possibility was highlighted by the Senate. Senate position available at: https://orka.sejm.gov.pl/
Druki9ka.nsf/0/8A66BA1CFAB14E70C12588FE0026B970/%24File/2795.pdf. Accessed 6 August 2024.
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D. Cooperation with Polish Justice Authorities

I.  Hypothetical considerations on the impact of the EPPO investigations under
Art. 105 EPPO Regulation for Polish justice authorities

At the moment Poland has not concluded a special Working Arrangement with the
EPPO.

II. Polish Participation in Eurojust

The Polish Desk at Eurojust is one alternative way of establishing cooperation with
Polish Judicial authorities.*” The EPPO has concluded a Working Arrangement with
Eurojust.>® The Legal Service of the EPPO can thus request cooperation with the Polish
Desk e.g. for a JIT in an EPPO investigation. This does not enable EDPs of the EPPO
to conduct investigations in Poland themselves or request special investigative measures
but it at least ensures a channel for communication about transnational fraud cases. Un-
der Art. 7 of the agreement mutual support is possible. Art. 12 foresees high-level meet-
ings. Art. 13 liaison teams.

III. Polish Cooperation with Europol

Europol cooperates with the Polish law enforcement authorities, such as:
- Border Guard (Straz Graniczna)
- Central Anti-Corruption Bureau (Centralne Biuro Antykorupcyjne)
- Customs Service (Stuzba Celna)
- Internal Security Agency (Agencja Bezpieczenstwa Wewnetrznego)
- the National Police (Policja)

IV. Projects of the European Council and the EU for better communication of
Non-participating countries with the EPPO (2023-2025)

The current status of cooperation possibilities between the Danish authorities and the
EPPO might evolve to a more EU centralised system in the next years until 2026. The
country might be involved additionally in an initiative of the European Council from
2022 and 2023:

In the future it is possible, as said by the European Committee On Crime Problems
(CDPC) and the Committee of Experts on the Operation of European Conventions on
Co-Operation in Criminal Matters (PC-OC) that Denmark will be invited with other
states to a new legal instrument, which ensures the cooperation of EPPO with non-

49 See https://www.eurojust.europa.eu/states-and-partners/member-states/poland. Accessed 6 August 2024,
50 See Porozumienie Robocze Miedzy Prokuraturg Europejska (“EPPO”) A Agencja Unii Europejskiej Ds.
Wspotpracy Wymiarow Sprawiedliwosci W Sprawach Karnych (“Eurojust”).
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participating member states (09/2022).>! The PC-OC will deliver till 31.12.2023 a
“Draft Protocol to the European Convention on Mutual Assistance in Criminal Matters
(ETS 30) on the relations with the European Public Prosecutor’s Office”>?

V. Creation of Art. 615a in the Polish Criminal Procedure Code

The Polish legislator has enacted a new Article, which prescribes at least the applicabil-
ity of procedures and established ways of EU criminal cooperation:

Art. 615a [Provisions applicable to cooperation with the European Public Prosecu-
tor’s Office]

§ 1. The provisions of Chapters 62, 62c, 62d, 63, 65b, 65d and 67, as well as the provi-
sions of Regulation 2018/1805 of the European Parliament and the Council of 14 No-
vember 2018 on mutual recognition of freezing and confiscation orders (Official Journal
ofthe EU L 303, 28.11.2018, p. 1), shall apply mutatis mutandis to cooperation between
courts, prosecutors and other procedural authorities and the European Public Prosecu-
tor’s Office. Contact between prosecutors and the European Public Prosecutor’s Office,
including the transmission of letters or information, shall take place through the National
Public Prosecutor’s Office.

§ 2. If the requested action or the provision of information would be contrary to the
principles of the legal order of the Republic of Poland or would violate its sovereignty,
the court or the public prosecutor shall refuse to perform the action or provide infor-
mation.

As a conclusion we can draw from this new legislative statement, that all mechanisms
of cooperation in criminal matters in the EU should be applied in cooperation with the
EPPO. But, as one can see, there is room for the discretional powers of the Polish pros-
ecutor. Thus, it can be assumed probably, that the cooperation between the EPPO and
Polish prosecutors will be based on the EIO and will be more formalised if we compare
the methods of cooperation between “EPPO states” (see above — Introduction to the
Polish judicial system related to the protection of the EU’s financial interests by means
of criminal law).

51 Council of Europe (CDPC) 2022, List of decisions taken at the 32 nd meeting of the restricted Group of experts
on international co-operation (PC-OC Mod) enlarged to all PC-OC members chaired by Joana Gomes Ferreira
(Portugal), PC-OC Mod (2022)02, 29.09.2022, online: https://rm.coe.int/list-of-decisions-of-the-32nd-pc-ocmod-
meeting/1680a84a92. Accessed 6 August 2024.

52 Committee of Experts on the Operation of European Conventions on Co-Operation in Criminal Matters (PC-
OC), Extract from CM(2021)131-addrev, online: https://rm.coe.int/pc-oc-en/1680a64f4a. Accessed 6 August
2024.
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Rules on Investigations of PIF-Acquis Offences in Poland — Taking into account
the principle that Poland is currently a non-participating country in relation to the
EPPO (Status as of 2023)

Nota bene: New developments have taken place since 1 March 2024: Poland announced
its intention to participate in the EPPO cooperation (See — General Introduction, New
Development as of 1 March 2024: Poland joins the EPPO). At the time of writing this
volume, Poland was still a non-participating Member State. This information should be
considered while proceeding further.

I.  Contents of the Chapter and further Analysis

In the past journalists have again®® and again>* pointed at the fact that, despite frequently
issued OLAF Reports, Rule of Law Reports and national Statistics the European public
knows little about the actual scope of EU (funding) frauds in Poland.> This raises the
question how do Polish criminal justice actors and financial investigation bodies inves-
tigate EU frauds and corruption-related offences in Poland? What does the legislator
foresee? How is the law interpreted? And is the suspect protected against (very harsh)
investigative actions?

The criminal investigations gathering evidence on fraud offences detrimental to the EU
in Poland are still based primarily on national prosecution offices.>® This situation might
change one day if Poland enters the enhanced cooperation and becomes a Member of
the EPPO.%’

But even if Poland does not enter the enhanced cooperation, it will receive requests from
the EPPO for cooperation in transnational VAT fraud cases, smuggling cases, customs
duties evasion cases, corruption cases, OLAF cases and subsidy fraud cases. The

53 A very prominent case involved the Polish Minister of Justice — Zbgniew Ziobro. His party — Solidarna Polska
— was involved in some OLAF investigation and because of problems with financial obligations. The party Soli-
darna Polska was cancelled, and now, Zbigniew Ziobro is the head of the new political party — Suwerenna Polska.
The proceedings in this regard were discontinued in 2019 in Poland — but the OLAF report was one of the pieces
of evidence. See for the Answer given by Mr Hahn on behalf of the European Commission on 22.04.2021:
https://www.europarl.europa.eu/doceo/document/E-9-2021-000202-ASW_EN.html. Accessed 6 August 2024.

54 Journalistst used this case to explain the general public the role of OLAF, see Baczynski M 2022, Ziobro nad-
zorowal $ledztwo w sprawie defraudacji pienigdzy we wlasnej partii. To dlatego Morawiecki chciat bada¢ finanse
Solidarnej Polski? Article on Onet News, 03.11.2022, https://wiadomosci.onet.pl/tylko-w-onecie/zbigniew-zi-
obro-nadzorowal-sledztwo-ws-defraudacji-we-wlasnej-partii/e22mrrz. Accessed 6 August 2024.

55 See Jatoszewski M, Szczygiet K (Fundacja Reporteréw) 2020, EU Funding Fraud in Poland We Know Little
About, Article on vsquare, 16.4.2020, online: https://vsquare.org/eu-funding-fraud-in-poland-we-know-little-
about/ (Acessed 6 August 2024): “The European Public Prosecutor’s Office (EPPO) has warned EU member
countries that Poland is refusing to cooperate with investigations into budget fraud. [...]”

6 See Schnuer C 2022, EU prosecutor warns Poland holds up investigations, Article on Delano, 17.2.2022, online:
https://delano.lu/article/eu-prosecutor-warns-poland-hol. Accessed 6 August 2024.

57 Karsai 2021.
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European legal order has a strong influence on the nationa law and the evidence
gathering procedures in Poland.®

The following chapter nevertheless explores hypothetical considerations with regard to
such a future and at the same time offers an introduction into Polish national criminal
procedure law.

In the following volume the compendium offers hypothetical considerations for Article
26 in a partial manner, whereby the first part under IV. may be read like a book
introduction into the PIF Acquis in Poland presenting the different offences (especially
the law text e.g. of Budget fraud, s. 286 CC) and partially we strive to comment on
hypothetical considerations: What would happen if Art. 27 EPPO would apply in Poland
one day? Whom from would the EDPs then evocate cases?

Part 3 “Conducting fraud investigations in Poland” can be read like an analogy to the
investigations these days as forseen by Art. 28 EPPO Regulation. It can be seen both for
national inquiries and for hypothetical considerations. It deals with the question which
authorities the public prosecutor’s office can contact and de facto use in their
investigations in Poland. Who may be instructed and commanded by the national
prosecution offices? How are Polish criminal police, customs and tax investigators
organized and “armed” against occurrences of EU fraud? Do they have any special
awareness structures of EU fraud that they practice and would this structure be helpful
for future EDPs? Even if no EDPs were deployed in Poland any time soon, how are
these authorities already helping and could the Government not easily sign a Working
Arrangement with the EPPO like e.g. Hungary did?

This information also helps defence lawyers to get an idea of the situation about the
national authorities when transnational cases arise in which the EPPO investigates and,
for example, wants to have suspects who have fled extradited to Poland (but see also the
considerations on arrest and pre-trial detention in Poland, Hypothetical considerations
on Art. 33 EPPO).

Art. 29 exists in the national framework as well as at the supranational level. The
deputies and civil servants who are specially protected are in fact particularly immune
to corruption and tax investigations. This is a general, transnational principle. The only
question is how far it will be taken to the political extreme or whether there is serious
interest in clarification, which should be normal for constitutional states and a “checks
and balances” structure of states. In the Compendium, the provisions of the constitution
are presented and briefly explained.

38 Czernaik 2021b.
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The next point to address is investigative measures and their scope. What measures
are available to national prosecutors in Poland and how do they respond to legislative
measures to continue investigating effectively in the digital age?

The individual measures that Art. 30 EPPO Regulation knows are also gone through
here and excerpts from the CPC are presented.

Art. 33, which deals with arrest and pre-trial detention, is also addressed hypothetically,
whereby the explanations can also be read for the currently applicable situation, since
they are the substantive power regulations of today’s Polish criminal procedure code.
Pre-trial detention has become more frequent in cases of fraud, it seems, since cases of
investigation — especially in the case of customs and procurement fraud as well as VAT
fraud — are becoming more and more extensive.

This chapter helps the reader to get an overview of the investigations into fraud
matters in Poland. It is rounded off with some brief reflections on fraud defences in
Poland and presents the applicable national law.

II. Start of Investigations into PIF Acquis Offences

1. The Term “Preparatory Proceedings” (Postgpowanie przygotowawcze)

The Polish language differentiates between two types of investigations that are brought
under the term preparatory proceedings (Postgpowanie przygotowawcze). This is:

“Sledztwo”, the term refers to the basic form of an investigation, so to speak the
real, common investigation.

- And “dochodzenie”. This is translated with a simple enquiry like investigation,
which is done on the same basis as the basic and normal form of an investigation.

Both forms of investigation can be used according to the Polish CPC for the offences
enshrined in the Polish Criminal Code and they can be used for the economic crime
offences in the fiscal penal code. The Polish Law on Prosecutors refers to the General
term “preparatory proceedings” in Art. 56 et seq.
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Section III Activity of the prosecutor’s office

Chapter 1 Preparatory proceedings

§ 56°° Prosecutor’s tasks as part of preparatory proceedings

1. Pursuant to the provisions of the Act, the public prosecutor initiates and conducts
preparatory proceedings or orders the initiation or conduct of such proceedings to an-
other authorised body, and then performs the activities of the public prosecutor before
the court in such cases, unless the head of the superior organisational unit of the public
prosecutor’s office orders otherwise.

2. The tasks of a public prosecutor referred to in § 1 may be performed by a team of
public prosecutors appointed by order of the head of the superior organisational unit of
the public prosecutor’s office. Such a team may include prosecutors of common organ-
isational units of the prosecutor’s office of various levels, as well as officers of other
state services.

3. In the course of preparatory proceedings, the prosecutor applies preventive measures
against suspects in cases provided for in the laws.

The Polish Criminal Procedure Code further determines and defines the term and the
importance of the initiation of an investigation ex officio:

Section VII Preparatory proceedings

Chapter 33 General Regulations

Article 297 Purpose and Scope

§ 1. The purpose of the preparatory proceedings is:

1) determining whether a prohibited act has been committed and whether it constitutes
a crime;

2) detection and, if necessary, apprehending the perpetrator;

3) collecting data pursuant to art. 213 and 214;

39 Dziat Il Dziatalno$¢ prokuratury

Rozdziat 1 Postgpowanie przygotowawcze

Art. 56. [Zadania prokuratora w ramach postepowania przygotowawczego]

§ 1. Prokurator, stosownie do przepisow ustaw, wszczyna i prowadzi postepowanie przygotowawcze albo zleca
wszczecie lub prowadzenie takiego postgpowania innemu uprawnionemu organowi, a nastgpnie wykonuje w
takich sprawach czynnosci oskarzyciela publicznego przed sadem, chyba ze kierownik nadrzednej jednostki
organizacyjnej prokuratury zarzadzi inacze;j.

§ 2. Zadania prokuratora, o ktérych mowa w § 1, moga by¢ realizowane w ramach zespolu prokuratorow,
powotywanego zarzadzeniem kierownika nadrzednej jednostki organizacyjnej prokuratury. W sklad takiego
zespotu mogg wchodzi¢ prokuratorzy powszechnych jednostek organizacyjnych prokuratury réznych stopni, a
takze funkcjonariusze innych stuzb panstwa.

§ 3. W toku postepowania przygotowawczego prokurator stosuje, w przypadkach przewidzianych w ustawach,
srodki zapobiegawcze wobec podejrzanych.

§ 4. Postgpowanie przygotowawcze moze by¢ prowadzone w formie elektronicznej. Prokurator moze wnies¢ do
sadu akt oskarzenia wraz z materialtami takiego postgpowania przygotowawczego, sporzadzony w formie
elektronicznej. Dokumenty sporzadzone w formie elektronicznej prokurator opatruje podpisem elektronicznym.
Przepisy art. 68 stosuje si¢ odpowiednio.
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4) clarification of the circumstances of the case, including determining the victims and
the extent of the damage;
5) collecting, securing and, to the extent necessary, preserving evidence for the court.

The main bodies involved in preparatory proceedings are the bodies, which are obliged
to investigate in the typical areas of EU frauds: tax, customs and structural funds area.

The CPC states that the police is mainly involved in preparatory proceedings:

Article 298 [Competence of authorities]®

§ 1. Preparatory proceedings are conducted or supervised by the prosecutor, and to the
extent provided for in the Act, they are conducted by the Police. In cases provided for
in the Act, the powers of the Police are vested in other authorities.

§ 2. The steps specified in the law in the preparatory proceedings are carried out by the
court.

Article 299 [Parties to the preparatory proceedings]®!

§ 1. In the preparatory proceedings, the victim and the suspect are parties.

§ 2. In the cases specified in the Act, certain rights are also available to persons who are
not parties.

§ 3. In court actions in preparatory proceedings, the prosecutor has the rights of a party.

An investigation“Wszczecie sledztwa” is only started if there is reasonable suspicion.
The term in polish is “uzasadnione podejrzenie” and it appears in Art. 303 of the CPC.
The full wording is displayed below in the analysis of the Polish Criminal PIF-Acquis
Investigations.

2.  Polish Criminal PIF-Acquis Investigations: Jurisdiction, Initiation of
Investigations and Allocation of Competence

a) Procedural Questions ...... 78 (2) Main Actors to Start an
aa. Initiation of Investigations Investigation.................... 78
According to Polish National (3) Role of the Prosecutor
Law (Wszczecie Sledztwa)... 78 in Poland....................... 79

(1) Reasonable Suspicion,
Art. 303 CPC .................. 78

60 Art. 298. [Wlasciwo$¢ organéw]

§ 1. Postgpowanie przygotowawcze prowadzi lub nadzoruje prokurator, a w zakresie przewidzianym w ustawie
prowadzi je Policja. W wypadkach przewidzianych w ustawie uprawnienia Policji przystuguja innym organom.

§ 2. Okreslone w ustawie czynno$ci w postepowaniu przygotowawczym przeprowadza sad.

L Art. 299. [Strony postepowania przygotowawczego|

§ 1. W postepowaniu przygotowawczym pokrzywdzony i podejrzany sg stronami.

§ 2. W wypadkach wskazanych w ustawie okreslone uprawnienia przystuguja réwniez osobom niebgdacym
stronami.

§ 3. W czynnosciach sadowych w postgpowaniu przygotowawczym prokuratorowi przystuguja prawa strony.
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* Nota bene: The EPPO Regulation does not apply in Poland and is therefore not
enforceable on its territory either. Poland is a non-participating country to the EPPO.
The considerations made in the following are therefore exploring and focusing on Polish
national investigations if Poland has jurisdiction over a PIF offence. Next for cases for
which the EPPO could exercise its jurisdiction as well. And this concerns cases, in which
different countries are involved — either participating and non-partcipating or a citizen
of one of those countries, who commits an offence in a non-partcipating country. These
kind of problems exist equally with other non-participating countries, e.g. Ireland,
Hungary and Sweden. Denmark does not fall into the scope of these countries as it is
not only a non-particpating country but as well a country that has opted out of the whole
Area of Freedom, Security and Justice.

Thus, Art. 26 EPPO Regulation should still be known to Polish Investigation Authorities
as it relates to jurisdictional matters and basic questions of the whole Regulation. Above
that, one day Poland may decide to join it will need to cope with the wording of the
Regulation and its mechanisms.

Union law, which would apply if Poland would be part of the EPPO mechanism:

Article 26 Initiation of investigations and allocation of competences within the
EPPO

1. Where, in accordance with the applicable national law, there are reasonable
grounds to believe that an offence within the competence of the EPPO is being or has
been committed, a European Delegated Prosecutor in a Member State which according
to its national law has jurisdiction over the offence shall, without prejudice to the rules
set out in Article 25(2) and (3), initiate an investigation and note this in the case manage-
ment system.2. Where upon verification in accordance with Article 24(6), the EPPO
decides to initiate an investigation, it shall without undue delay inform the authority that
reported the criminal conduct in accordance with Article 24(1) or (2).

3. Where no investigation has been initiated by a European Delegated Prosecutor, the
Permanent Chamber to which the case has been allocated shall, under the conditions set
out in paragraph 1, instruct a European Delegated Prosecutor to initiate an investigation.
4. A case shall as a rule be initiated and handled by a European Delegated Prosecutor
from the Member State where the focus of the criminal activity is or, if several connected
offences within the competences of the EPPO have been committed, the Member State
where the bulk of the offences has been committed. A European Delegated Prosecutor
of a different Member State that has jurisdiction for the case may only initiate or be in-
structed by the competent Permanent Chamber to initiate an investigation where a de-
viation from the rule set out in the previous sentence is duly justified, taking into account
the following criteria, in order of priority:

(a) the place of the suspect’s or accused person’s habitual residence;

76 Poland



Polish Authorities Investigating PIF Acquis Offences

(b) the nationality of the suspect or accused person;

(c) the place where the main financial damage has occurred.

5. Until a decision to prosecute under Article 36 is taken, the competent Permanent
Chamber may, in a case concerning the jurisdiction of more than one Member State and
after consultation with the European Prosecutors and/or European Delegated Prose-
cutors concerned, decide to:

(a) reallocate the case to a European Delegated Prosecutor in another Member State;
(b) merge or split cases and, for each case choose the European Delegated Prosecutor
handling it,

if such decisions are in the general interest of justice and in accordance with the criteria
for the choice of the handling European Delegated Prosecutor in accordance with para-
graph 4 of this Article.

6. Whenever the Permanent Chamber is taking a decision to reallocate, merge or split a
case, it shall take due account of the current state of the investigations.

7. The EPPO shall inform the competent national authorities without undue delay of any
decision to initiate an investigation.

Table 5: Overview Box — Investigating fraud cases in Poland (PIF offences etc.)
Overview
Relevant national law Sources: Criminal Code/
Criminal Procedure Act/
Fiscal Penal Code/Ustawa z dnia 10 wrzesnia 1999 r.
Kodeks karny skarbowy.
Customs Law/Ustawa z dnia 19 marca 2004 r. Prawo
celne
A PIF-Acquis Offence See below — “The PIF offences in Poland”.
Sanctions for natural The general rules of the Criminal Code would apply.
persons
Poland and the EPPO At the moment Poland has no EDPs. Poland is not yet
part of the enhanced cooperation according to
“|competence of]| a Art. 86 TFEU para 1 subpara 1. Poland has not even
European Delegated conducted a Working Arrangement like Poland has
Prosecutor in a Member | achieved in 2022 as a non-participant country (see —>
State [Poland]” above “lex specialis”).
In Poland the national prosecution offices (see —
“Hypothethical considerations for Art. 27 EPPO”
below) investigate fraud cases (e.g. budget fraud cases
(see — above “Collection of cases).
“jurisdiction” Cf. the primary part from the Polish Criminal Code.
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a) Procedural Questions

aa. Initiation of Investigations According to Polish National Law (Wszczecie
sledztwa)

Poland is part of the group of countries that have preparing or preparatory proceed-
ings that aim at answering the question whether there are sufficient grounds to start an
investigation in order to prosecute eg PIF offences.

(1) Reasonable Suspicion, Art. 303 CPC

Art. 303 CPC shall be reproduced here as its wording clearly determines the start of an
investigation by the authorities that act on the basis of the Polish Criminal Procedure
Code:

Chapter 34 Initiation of an investigation

Article 303% Initiation of an investigation

If there is a reasonable suspicion that a crime has been committed, it seems ex officio or
as a result of a notification of a crime, an order to initiate an investigation, which spec-
ifies the act being the subject of the proceedings and its legal classification.

(2) Main Actors to Start an Investigation

The main actors to start an investigation in criminal matters must be distinguished. Po-
land has different actors for Fiscal (tax) fraud offences and customs fraud offences.®’
According to the Polish Criminal Procedure Code the Prosecutor is the main actor if
any other (PIF) offence is believed to have been committed. In most cases the Prosecutor
will rely on the work of the Police in this matter.%*

Nota bene: The start of a financial investigation may concern offences, which are clas-
sified regulary as PIF Acquis offences, such as revenue-related frauds concerning tax
duties and revenue related customs fraud.

Art. 26 EPPO Regulation needs to be seen independent from Art. 27 EPPO Regulation.
Art. 26 stands on its own and describes a principle of legality at Union level, which
has the effect of protecting the Unions’s (own) financial interests.

62 Rozdzial 34 Wszczecie Sledztwa

Art. 303. [Wszczecie Sledztwa]

Jezeli zachodzi uzasadnione podejrzenie popelnienia przestgpstwa, wydaje si¢ z urzedu lub na skutek
zawiadomienia o przestgpstwie postanowienie o wszczeciu $ledztwa, w ktorym okresla sie¢ czyn bedacy
przedmiotem postepowania oraz jego kwalifikacj¢ prawna.

3 See Vervaele, John. A. E., Investigation and Proscution: Framework of Investigations, in Cullen, Peter (ed.),
Enlarging the Fight against Fraud in the European Union: Penal and Administra-tive Sanctions, Settlement, Whis-
tleblowing and Corpus Juris in the Candidate Countries, Vol. 36, Series of Publications Academy of European
Law Trier, Bundesanzeiger Verlag, 2003, pp. 113 (117).

64 See Vervaele, John. A. E, op. cit., 118.
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At the moment Art. 26 EPPO Regulation does not apply in Poland. Therefore the
national prosection offices are competent to investigate budget fraud, subsidy fraud,
illegal corruption, customs offences and smuggling detrimental to the financial interests
of the Union. If it would apply, the delegated authorities would need to follow the
newely established European legality principle.

(3) Role of the Prosecutor in Poland
The role of the prosecutor in Poland is determined by the Polish CPC.

The Polish Prosecution must act in an objective manner, hereby taking into account the
circumstances both in favour and against the accused (see Art. 4 CPC). The Prosecutor
conducts proceedings ex officio, which means that he/she acts unless the law makes the
action dependent on the request of a specific person, institution or body, or on the
authorisation of the authority (Art. 9 CPC). But cf. also article 10 CPC above, which
states that there is the legality principle.

Article 10 [Principle of Legality]®

§ 1. The authority appointed to prosecute crimes is obliged to initiate and conduct
preparatory proceedings, and the public prosecutor is also obliged to bring and support
the prosecution - for an act prosecuted ex officio.

§ 2. Except in cases provided for by law or international law, no one may be absolved

of responsibility for a crime committed.

If the prosecution is made conditional, e.g. a request to a certain body such as the
Parliamentary Committee for Immunities is necessary, he/she can not act without
obtaining the permission to initiate proceedings (see Art. 13). Art 17 § 1 CPC stipulates
the ne bis in idem principle as it clearly states that the prosecution must think twice about
finalising an investigation with an indictement. If it withdraws the indictement, it can
not file an indictement against the same person for the same act investigated (see Art.
14 § 2 CPC).

If the EPPO one day acted on Polish ground, the Polish EDPs would follow the structure
displayed below:

6 Art. 10.

§ 1. Organ powotany do $cigania przestgpstw jest obowigzany do wszczgcia i przeprowadzenia postgpowania
przygotowawczego, a oskarzyciel publiczny takze do wniesienia i popierania oskarzenia — o czyn $cigany z urz¢du.
§ 2. Z wyjatkiem wypadkow okreslonych w ustawie lub w prawie migdzynarodowym nikt nie moze by¢ zwolniony
od odpowiedzialnosci za popetnione przestepstwo.
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Figure 1: EPPO — Exercise of competence in general
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(4) What would Change if European Delegated Prosecutors would Act?

But would the effect of the reference to national law be in the case that the Polish EDPs
exist? This Compendium tries to explain that the national law for operations of the EPPO
already exists. It would only need slight amendments — especially EDPs would need to
granted powers equal to those of national prosecutors, what is requested by Art. 13 of
the EPPO Regulation. The national legislator needs to come up with a proper solution
for this part of the law that is applied by future Polish EDPs.

bb. Relevant Sources of the Indications for a Criminal Offence Falling Within
the Competence of the Polish Prosecution Service
(1) General Considerations

If the Polish Prosecution acts ex officio (Art. 9 CPC), it does not need a complaint or a
special permission (Art. 13 CPC). Still it needs a steady flow of information or sources
of information that enables it to decide whether it will initiate investigations or not (Art.
305 CPC).

The investigation bodies are enumerated in Art. 311, 312 CPC:
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Article 311 [The investigating authorities]

§ 1. The prosecutor conducts the investigation.

§ 2. The prosecutor may entrust the Police with carrying out the investigation in its
entirety or in a specific scope, or with carrying out individual steps of the investigation;
in the cases specified in Art. 309 points 2 and 3 can only be entrusted to the Police to
carry out individual steps of the investigation.

§ 3. The entrustment provided for in § 2 may not include activities related to the presen-
tation of charges, amendment or supplementation of the order to present charges and the
closure of the investigation; however, Art. 308 § 2.

§ 4. In the situation referred to in § 2, the Police may perform other activities, if such a
need arises.

§ 5. The prosecutor may reserve for personal execution any act of the investigation, and
in particular acts requiring a resolution.

§ 6. (repealed).

§ 7. (repealed).

Article 312°7 [Other authorised bodies]

The powers of the Police are also vested in:

1) authorities of the Border Guard, the Internal Security Agency, the National Revenue
Administration, the Central Anti-Corruption Bureau and the Military Police, within the
scope of their competence; |[...].

In the digital era, the citizens already request simple ways of filing complaints and ac-
cusations. The Polish CPC does not directly regulate the formalities but simply speaks
of e.g. the request of the injured party (Art. 12 § 1-§ 3 CPC). In Poland, some of ex
officio crimes may be prosecuted only if the victim files a complaint. For example in

6 Art. 311. [Organy prowadzace §ledztwo]

§ 1. Sledztwo prowadzi prokurator.

§ 2. Prokurator moze powierzy¢ Policji przeprowadzenie §ledztwa w catosci lub w okreslonym zakresie albo
dokonanie poszczegdlnych czynnosci $ledztwa; w wypadkach okreslonych w art. 309 pkt 2 i 3 mozna powierzy¢
Policji jedynie dokonanie poszczegdlnych czynnosci §ledztwa.

§ 3. Powierzenie przewidziane w § 2 nie moze obejmowaé czynno$ci zwigzanych z przedstawieniem zarzutow,
zmiang lub uzupetnieniem postanowienia o przedstawieniu zarzutow oraz zamknieciem $ledztwa; moze jednak
mie¢ zastosowanie art. 308 § 2.

§ 4. W sytuacji, o ktérej mowa w § 2, Policja moze dokona¢ innych czynnosci, jezeli wyloni si¢ taka potrzeba.

§ 5. Prokurator moze zastrzec do osobistego wykonania jakakolwiek czynno$¢ Sledztwa, a w szczegolno$ci
czynno$ci wymagajace postanowienia.

§ 6. (uchylony).

§ 7. (uchylony).

7 Art. 312. [Inne organy uprawnione]

Uprawnienia Policji przystuguja takze:

1) organom Strazy Granicznej, Agencji Bezpieczenstwa Wewngtrznego, Krajowej Administracji Skarbowej, Cen-
tralnego Biura Antykorupcyjnego oraz Zandarmerii Wojskowej, w zakresie ich wtasciwosci;

2) innym organom przewidzianym w przepisach szczego6lnych.
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cases of theft when a victim and perpetrator are relatives or stalking cases. There are
thus different types of ex officio offences:

Article 12

§ 1. In cases concerning offences prosecuted on complaint, after the complaint is filed
proceedings are conducted ex officio. The prosecuting authority advises the person en-
titled to file a complaint of his right to do so.

§ 2. If a complaint has only been filed against specific offenders, it is also obligatory to
prosecute any other persons whose acts are closely linked with the act of the person in-
dicated in the complaint. The person filing the complaint should be made aware of
this. These provisions do not apply to the next of kin of the person filing the com-
plaint.

§ 3. The complaint may be withdrawn during preparatory proceedings with the consent
of the public prosecutor. During court proceedings, the complaint may be withdrawn
with the consent of the court before the commencement of the trial at the first hearing.
The complaint cannot be filed again.

Reporting offences or possible criminal conduct to the police, is still a common way.
Art. 304 CPC obliges everyone who becomes aware of an offence being committed or
having been committed, to report it — this is called a special obligation to notify the
prosecution office or the police (ma spoteczny obowigzek zawiadomic o tym prokuratora
lub Policje).%® Even if especially econcomic offences are not detected by normal citi-
zens, but mostly by specially obliged individuals working in areas, which concern or
touch the Union budget — either its stabilisation or the spending of Union money,
Art. 304 para 2 still contains furthermore a legal obligation for all public authorities to
inform about a crime in this area:

Article 304

[...] § 2. Public and local government institutions that, in connection with their activity,
learn of the perpetration of an offence prosecuted ex officio, immediately report the
same to the pub-lic prosecutor or the Police and, until the arrival of the authority ap-
pointed to prosecute of-fences or the issue by this authority of an appropriate order,
undertake actions necessary to prevent the loss of traces and evidence.

§ 3. A report of an offence or the Police’s own information confirming the perpetration
of such an offence for which an investigation by the public prosecutor is mandatory,

8 Art. 304.

[...]§ 2. Instytucje panstwowe i samorzadowe, ktore w zwigzku ze swa dzialalno$cia dowiedziaty si¢ o popetnie-
niu przestepstwa $ciganego z urzedu, s obowigzane niezwlocznie zawiadomi¢ o tym prokuratora lub Policje oraz
przedsigwziaé niezbedne czynnosci do czasu przybycia organu powotanego do $cigania przestgpstw lub do czasu
wydania przez ten organ stosownego zarzadzenia, aby nie dopusci¢ do zatarcia $ladow i dowodow przestgpstwa.
§ 3. Zawiadomienie o przestgpstwie lub wiasne dane swiadczace o popehieniu takiego przestepstwa, co do ktorego
obowiagzkowe jest prowadzenie $ledztwa przez prokuratora, Policja przekazuje wraz z zebranym materiatem niez-
wtocznie prokuratorowi.
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together with the gathered material, is immediately submitted by the Police to the public
prosecutor, together with the material.

(2) Polish Bodies Reporting Offences in the PIF-Acquis-Area

Typical sources of information in this so-called PIF Aquis Area are the Polish AFCOS
Body, which operates within the Polish Ministry of Finance. The Polish AFCOS will
report any inconsistencies to the Prosecution.

(a) Determination by Looking at the Construction of the Union Budget

As the Union Budget is spend in different ways, the ways of reporting of offences may
differ. The scientific literature and the TFEU distinguish primarily own resources (TOR)
and allocated resources, which flow into the Union Budget from the budgets of the
Member States. Therefore the overall terms that stipulate as well the competent bodies
are the revenue obligations and the expenditure. Next, the management of the Union
budget is foremost separated into a direct management and a shared management.

(aa) Bodies Obliged to Report in the Area of Revenue

Taking for example the allocations from the Value Added Tax Sector, the Polish Tax
Offices (see Act of August 29, 1997 — Tax Ordinance (Journal of Laws of 2022) are the
competent bodies, which will identify irregularities and shortcomings as well as criminal
suspicions. An obligation to report offences to the Polish Prosecution Offices is en-
shrined in the Polish Fiscal Penal Code and the Act on the Natonal Treasury Adinistra-
tion, which requests the Tax Administration in Art. 2 “13) [to] recognize, detect and
combat tax crimes and fiscal offences, preventing these crimes and offences and prose-
cuting their perpetrators”.

The National Revenue Administration (KAS) is as well competent to report any indica-
tions of corruption offnces, such as bribery:

16) recognizing, detecting and combating crimes specified in:

a) Article 228-231 of the Penal Code, committed by persons employed in KAS organi-
sational units or officers, in connection with the performance of official duties,

b) Article 229-230a of the Penal Code, committed by persons not employed in KAS
organisational units or not being officers, in connection with the performance of official
duties by persons employed in KAS organisational units or officers,

c) Articles 190, 222, 223, 226, 235, 236 and Article 238 of the Penal Code, directed
against persons employed in KAS organisational units or officers during the perfor-
mance of official duties or in connection with their performance,
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d) article 239 of the Penal Code — in the case of persons helping the perpetrators of the
offences referred to in point ac — and the prevention and prosecution of these crimes;

[L..].

Next the Polish Customs Offices, will be competent to report possible conduct, which
may constitute an offence in the area of revenue.

(bb) Reporting of Corruption Offences

Poland has a Special Central Anticorruption Bureau (Centralne Biuro Antykorupcyjne),
which could be competent to deal with any conduct that falls into the scope of its tasks.
The overlapping of competencies is specified in the Polish laws sometime, see e.g. Art.
12d of the Act on the National Treasury Administration “The minister competent for
public finance [...]extent that it does not violate the competence of the Central Anti-
Corruption Bureau.”

(cc) Bodies Obliged to Report in the Area of Expenditure

The area of expenditure is vast. It covers all Polish Ministries e.g. Ministry of Economic
Affairs, Culture, Schools, Agriculture etc. For years the money, which is allocated to
these main State Bodies, is based on different Regulations, such as structural funds re-
lated EU Law. The money is spent and allocated to beneficiaries via Special Payment
Agencies.

Example: The Polish Government has designated the Agency for Restructuring and
Modernisation of Agriculture (ARMA/ Agencja Restrukturyzacji i Modernizacji Rolnic-
twa) in 1994 to support the development of agriculture and rural areas in Poland. It acts
as an accredited paying agency.®

In the past, ARMA has managed direct payments and other Union money transfers in
the area of the common agrictural policy:

“Range of activity

ARMA under the Common Agricultural Policy and the Common Fisheries
Policy for 20142020 is the entity implementing aid instruments financed
from the following EU funds:

European Agricultural Guarantee Fund (EAGF), under which the Agency
implements aid instruments from the first pillar of the CAP: direct payments,
common organisation of fruit and vegetable markets.

% See https://www.gov.pl/web/arimr/informacje-o-arimr.
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European Agricultural Fund for Rural Development (EAFRD), which finan-
ces all activities related to the development and increase of competitiveness
of Polish agriculture, food processing and rural areas (2nd pillar of the CAP).

European Maritime and Fisheries Fund (EMFF), under which projects are
supported to create sustainable and competitive fisheries and aquaculture, so-

cial territorial development of fishing areas.”””

In this example the ARMA would be obliged to report on the basis of the underlying
Union law, any irregularities, corruption or fraudulent conduct to a competent body.
This could be the Polish AFCOS, but obly if the conduct seems to be an administrative
irregularity. If the irregularity seems to be already falling into the scope of an offence,
such as forgery of documents or fraud, the ARMA would need to inform the Polish
Prosecution as well.

! The National Revenue Administration has according to Art. 2 of the Act on the Na-
tional Treasury Administration the task to “19) cooperate [with ARMA] in the imple-
mentation of the Common Agricultural Policy;”.

Coming back to the European Agricultural Guarantee Fund, it is interesting to mention
that the heads of the National Revenue Administration (KAS) are competent to deal
itself with irregularities in this area. It is competent to deal as well with the ERASMUS+
funding and the spending within the Polish Universities:

Article 14 [Tasks of the Head of KAS]

The tasks of the Head of the National Revenue Administration include:

5) recognizing, detecting and combating tax crimes and fiscal offences, preventing these
crimes and offences and prosecuting their perpetrators, to the extent specified in the
Fiscal Penal Code;

10) audit of the management of funds from the European Union budget and non-
repayable funds from the assistance provided by the Member States of the European
Free Trade Association (EFTA) in the scope of:

and) management and control system of national operational programs and national pro-
grams in managing authorities,

b) common agricultural policy system,

c) security of IT systems used in the implementation of operational programs and the
common agricultural policy;

10a) supervision over the audit and its coordination in relation to the management of
funds from the European Union budget and non-repayable funds from the assistance
provided by the Member States of the European Free Trade Association (EFTA) in the
field of audit:

70 See https://www.gov.pl/web/arimr/informacje-o-arimr.
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10e) audit of the management of funds under the Erasmus+ program referred to in
Regulation (EU) 2021/817 of the European Parliament and of the Council of 20 May
2021 establishing “Erasmus+: the Union program for education and training, youth and
sport and repealing the regulation ( EU) No. 1288/2013 (Official Journal EU L 189 of
28.05.2021, p. 1-33);

10f) audit of the management of funds under the European Solidarity Corps program
referred to in Regulation (EU) 2021/888 of the European Parliament and of the Council
of 20 May 2021 establishing the “European Solidarity Corps” program and repealing
Regulations (EU) 2018/1475 and (EU) No. 375/2014 (Official Journal EU L 202 of
08/06/2021, pp. 32-54);

11) cooperation with competent authorities of other countries as well as international
organisations and international institutions;

12) performing the tasks of the central coordinating unit within the meaning of the Con-
vention drawn up on the basis of Article K.3 of the Treaty on European Union on mutual
assistance and cooperation between customs administrations, done in Brussels on De-
cember 18, 1997 (Journal of Laws of 2008, item 31);

13) performing the functions of a special unit within the meaning of Art. 85 of Reg-
ulation (EU) No 1306/2013 of the European Parliament and of the Council of 17 De-
cember 2013 on the financing, management and monitoring of the common agricul-
tural policy and repealing Council Regulation (EEC) No 352/78, (EC) No 165/ 94, (EC)
No. 2799/98, (EC) No. 814/2000, (EC) No. 1290/2005 and (EC) No. 485/2008 (OJ L
347 0f 20.12.2013, p. 549), hereinafter referred to as “Regulation (EU) No 1306/2013;
13a) 2 performing the tasks referred to in art. 80 of Regulation (EU) 2021/2116 of the
European Parliament and of the Council of 2 December 2021 on the financing, man-
agement and monitoring of the common agricultural policy and repealing Regulation
(EU) No 1306/2013 (Official Journal EU L 435 of 06/12/2021, p. 187, as amended),
hereinafter referred to as “Regulation 2021/21167;

Article 16 [Powers of the Head of KAS to control transactions financed from the
European Agricultural Guarantee Fund]

1.3 _In order to perform the tasks specified in art. 14 sec. 1 points 13 and 13a, the Head
of the National Revenue Administration is entitled to:

1) request from public administration bodies and state organisational units and legal
persons all necessary information;

2) 4 commissioning the performance of certain activities to public administration bodies
and state organisational units and legal persons authorised to inspect documents that are
relevant to the implementation of the tasks set out in Title V, Chapter III of Regulation
(EU) No 1306/2013 and in Title IV, Chapter III of Regulation 2021/2116.

2.5 A written request for the provision of information or performance of specific activ-
ities should, in particular, specify the content of the request or order and the date of
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delivery of information or performance of a specific activity. In the case of entities other
than those carrying out inspections in accordance with the provisions of Title V of Chap-
ter III of Regulation (EU) No 1306/2013 or Title IV of Chapter III of Regulation
2021/2116, the request should also contain an indication of the circumstances underly-
ing the request.

3. In the activities commissioned on the basis of sec. 1 point 2 may participate:

1) persons employed in KAS organisational units or officers authorised by the Head of
the National Revenue Administration;

2) representatives of the bodies of the European Union or European Union Member
States.

4.6 (repealed).

These powers make the KAS a very important player for reporting conduct or irregular-
ities. The KAS is a “kind of sniffer dog or open eye for the Prosecution” in the admin-
istrative area and thus acts as the first basis for identifying irregularities.

It needs to be mentioned as well that KAS operates for the area of customs and tax
revenue duties, as a Coordination Unit for OLAF:

Art. 14 Acts for OLAF or on behalf of the OLAF Regulation:

18) performing the tasks of the anti-fraud coordination unit referred to in Regulation
(EU, Euratom) No. 883/2013 of the European Parliament and of the Council of 11 Sep-
tember 2013 concerning investigations conducted by the European Anti-Fraud Office
(OLAF) and repealing the regulation (EC) No. 1073/1999 of the European Parliament
and of the Council and Council Regulation (Euratom) No. 1074/1999 (Official Journal
EU L 248 of 18.09.2013, p. 1, as amended), hereinafter referred to as “Regulation ( EU)
No 883/20137;

18a) transmitting to the European Anti-Fraud Office (OLAF) at its request referred to in
Art. 8 sec. 2 of Regulation (EU) No 883/2013, documents or information held by
OLAF relating to an administrative investigation;

18b) performing tasks resulting from art. 7 sec. 3a of Regulation (EU) No 883/2013;

[L..].

(b) The Polish Act on National Treasury Administration

The Polish Act on National Treasury Administration (Ustawa o Krajowej Administracji
Skarbowej) refers to the constitutional obligation and the requirements by Union law to
protect the financial interest of the Union. Interestingly it concentrates in its preamble
very clear on the benefits of the Union, which is the reduction of costs in a Common
market, but does really address the costs for a good protection of these benefits. Protect-
ing financial interests without investing in the bodies and agencies, which shall protect
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and foster this aim in the preamble seems like an argumentum absurdum.’”! But despite
this minor fraction at the beginning of the Code, the Act explains in a detailed manner
the administration of the revenue side. It specifies the competent bodies and bodies in-
cluding their organisation. The collection of income from customs duties and other
charges related to the import and export of goods is addressed in Art. 2 § 2.

(3) The Polish AFCOS as a “Kind of Hinge to the Prosecution”?

Still the most important body in the area of expenditure remains the Polish AFCOS,
which is integrated into the Department for Audit of Public Funds’. In its self-presen-
tation the Departement points at the fact that it is competent “to coordinate, in relation
to expenditure side of the EU budget, the tasks of the AFCOS service laid down in Ar-
ticle 12a of the Regulation (EU, Euratom) No 883/2013 of the European Parliament
and of the Council of 11 September 2013 concerning investigations conducted by the
European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of
the European Parliament and of the Council and Council Regulation (Euratom) No
1074/1999 (OJ L 248 18.9.2013, p. 1 with changes)”.”

"1 But see Art. 9 of the Polish Act on the Treasury Administration, which at least speaks of the financing. Still that
does not hinder political parties to cut costs of the relevant institutions and is not opportune not political opportun-
ism:

“Article 9 [Financing the activities of KAS]

1. The activities of the KAS are financed from the state budget from the part administered by the minister respon-
sible for public finance.

2. The proper Minister of public financies may authorise the Head of the National Revenue Administration to
perform specific activities related to the disposal of the part referred to in para. 1, in the scope of financing the
activities of KAS.

3. The head of the National Revenue Administration in the scope referred to in para. 2, may authorise to perform
certain activities in the scope of disposing of the part referred to in para. 1, officers or persons employed in KAS
organisational units or in the office serving the minister competent for public finance.”

This Act would need de fact a de lege ferenda Article, which ensures a certain budget, which can constitutionally
not be cut by a political party. The Revenue part of the State budget, which must be transferred to Union accounts
must be ensured.

2 Contact: phone: +48 (22) 694 41 00, fax: +48 (22) 694 51 52, e-mail: sekretariat.das@mf.gov.pl.

“The role of the Department for Audit of Public Funds is:

to exercise the tasks of the Audit Authority, Certification Body, independent audit body and to carry out audit of
the management of EU funds and non-refundable grants from the aid provided by the member countries of the
European Free Trade Association (EFTA) as regards the functioning of the management and control system of
national operational programmes at the level of managing authorities; to conduct certification audit under the
common agricultural policy, audit related to the security of IT systems used in the implementation of operational
programmes (financed under the financial perspectives 2014—2020 and 2021-2027), National Recovery Plan, the
European Union Solidarity Fund, ERASMUS+, the European Solidarity Corps, the Brexit Adjustment Reserve,
the Common Agricultural Policy, and also: the Asylum, Migration and Integration Fund,the Internal Security Fund,
the European Economic Area Grants and the Norway Grants; moreover, the Audit Authority ensures the conduct
of audits of the proper functioning of the management and control system of the above-mentioned pro-
grammes/funds/mechanisms on the basis of an appropriate sample of operations based on declared expendi-
ture;[...].”

3 Website of the Ministry of Finance, Department for Audit of Public Funds, online: https://www.gov.pl/web/fi-
nance/department-for-audit-of-public-funds. Accessd 6 August 2024.
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(4) Decision on Inititation of Investigation

The Polish CPC makes clear rules for the prosecutor to decide after he/she has been 69
notified of an offence:

Article 305 [Initiation, refusal to initiate, discontinuation of the investigation]’* 70
§ 1. Immediately after receiving the notification of the crime, the body appointed to
conduct the preparatory proceedings is obliged to issue a decision on the initiation or
refusal to initiate the investigation.

§ 2. (repealed).

§ 3. The decision to initiate an investigation is issued by the prosecutor. The decision
to refuse to initiate or to discontinue the investigation is issued by the prosecutor or the
Police; the decision issued by the Police is approved by the prosecutor.

§ 4. The initiation, refusal to initiate or the discontinuation of the investigation shall be
notified to the person or state, local government or social institution that submitted the
notification of the crime, and to the identified victim, and the discontinuance of the sus-
pect — with instructions on their rights.

cc. Hypothetical Consideration: What Would Change If the EPPO Existed in
Poland?

The next part is highlighted as a hypothetical consideration for the scenario that Poland 3@_

joins the EPPO. Afterwards it continues with the description of the investigations in A
Poland without the EPPO.

If the EPPO existed in Poland, a distinction would have to be made between the direct 71
and the indirect path for the transfer of infromation related to the competence of the
EPPO instead of the national prosecuction services:

Figure 2: National (indirect way of) Obtainting information for the EPPO competence
and the exercise of jurisdiction

reports from competent national information send to the
(judicial) authorities EPcl())gt a—gt SCél?)rIr)ﬂ;er

74 Art. 305. [Wszczecie, odmowa wszczecia, umorzenie §ledztwal]

§ 1. Niezwlocznie po otrzymaniu zawiadomienia o przestgpstwie organ powotany do prowadzenia postepowania
przygotowawczego obowigzany jest wydaé postanowienie o wszczgciu badz o odmowie wszcezgcia §ledztwa.

§ 2. (uchylony).

§ 3. Postanowienie o wszczeciu $ledztwa wydaje prokurator. Postanowienie o odmowie wszczegcia lub o umorzeniu
$ledztwa wydaje prokurator albo Policja; postanowienie wydane przez Policj¢ zatwierdza prokurator.

§ 4. O wszczeciu, odmowie wszczgeia albo o umorzeniu $ledztwa zawiadamia si¢ osobg lub instytucje panstwowa,
samorzadowa lub spoteczng, ktora ztozyta zawiadomienie o przestgpstwie, oraz ujawnionego pokrzywdzonego, a
o umorzeniu takze podejrzanego - z pouczeniem o przyshugujacych im uprawnieniach.
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Figure 3: Supranational (direct way of) Obtainting information for the EPPO
competence and the exercise of jurisdiction

reports from a private person or a legal —
person via the website of the EPPO: rei sgﬁtm?)eat thifpfo
direct complaint to the EPPO regional aHFin,SCO acts

office

Another, third source of information are the Union bodies, which are obliged to report
either to OLAF or to the EPPO (e.g. by obliged by Working Agreements) — depending
on the seriousness of the suspected conduct: irregularities only or clear foundations for
potential criminal offences. National authorities, who report to OLAF need to obey the
[talian “Guidelines on how to report irregularities and fraud to the European Com-

mission®.”?

OLAF will either way report conduct that falls in the EPPO’s competence by virtue of
Art. 12¢ OLAF Reg.

(1) Determination of the Competence and Verification of Crime Reports

The first task of the EDPS in an Polish regional office would be to determine whether
the EPPO has competence and jurisdiction or can obtain competence and exercise juris-
diction.

These are formal but essential questions. They are for all countries that already parti-
cipate determined by means of Union secondary legislation and special delegated guide-
lines required by secondary legislation, the so-called Internal Rules on Prodecure [of
the EPPO].

This depends on the criteria of the Regulation (see Art. 22, 23).

Nota bene: There are rules issued by the EPPO Chamber but they apply for Art. 27 Right
of evocation. Art. 26 para 5 and 6 refer to special rules on splitting or merging cases on
Italian territory if different regional offices have intiated an investigation in similar
cases.

(2) The Union Standards (Art. 24 para 6 et seq. EPPO Regulation)

For the EPPO to be competent, the requirements of the Regulation must be met. Either
an examination according to Art. 24 para 6 must show that the EPPO is competent or
the delegated prosecutor carries out an examination and assessement by virtue of Art.
26 para 1 EPPO Regultion himself/herself without informing the Permanent Chamber

75 Krawczak 2021.
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and initiates an investigation about which he/she subsequently informs the Permanent
Chamber.

For the current wording of the IRP rules consult another country chapter (see eg. France
above). The requirements of Art. 25 para. 2 and 3 must be observed but he/she can still
initiate an investigation « without prejudice to the rules set out in Article 25(2) and (3) ».
The provisions, jurisdiction (e.g. territory), thresholds i.e. « € » of the Regulation and
orders of the Luxembourg Chamber must exist for the exercise of competence.

- Article 22 Material competence of the EPPO
PIF Implementation (see below — p. 95).
National databases and information according to Art. 40 para 3 IRP

- Article 23 Territorial and personal competences of the EPPO

- The EPPO is competent if:
the criminal offences were committed, in whole or in part, on the territory of
one or more participating EU Member States;
the criminal offences were committed by a national of a participating EU
Member State,
the criminal offences were committed by a person subject to the Staff Regu-
lations or rules applicable to EU officials.

SECTION 2 Exercise of the competence of the EPPO

- Article 24 Communication, registration and verification of information

The transfer of information to the relevant EDPs or the chamber of the EPPO is
mainly regulated by Art. 24 EPPO Regulation. If Poland joined the EPPO one
day it would need to make this information public to all authorities in Poland
by virtue of the EPPO Adoption Act.

Two sources can help to understand the transfer of information: The Polish
Government would need to contact and notify the EPPO by virtue of Art. 11
EPPO Regulation.

(3) Competence of the EPPO (Art. 26 para 4)

If the competence can be shared between two or more EDPs from different countries,

the procedure of Art. 26 para 4 (see above) would apply.

(4) How to Determine Jurisdiction and Competence of the Prosecutor in Poland
for PIF Offences

At the moment Poland has no EDPs and is a de facto non-particpating country to the
EPPO mechanism. Instead the national prosecution offices are competent on their
own to investigate fraud offences to the detriment of the EU’s budget. Therefore a look
at the national prosecution services shall enable us to see how they operate. If external
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persons understand how the Polish Criminal Investigation is initiated, the relevant
persons gain knowledge about possible cooperation with Polish Justice in EPPO affairs.

In the area of the customs and tax revenue obligations, the heads of the locally
competent tax and customs offices are competent to condeuct preparatory proceedings
according to the Act on the National Treasury Administration.

Article 33a [Competences of the head of the customs and tax office in the field of
crimes and offences revealed in connection with the customs and tax control]’®

1. In cases concerning:

1) tax crimes and fiscal offences,

2) crimes indicated in art. 2 sec. 1 point 15,

3) crimes and offences indicated in art. 33 sec. 1 point 10

- disclosed in connection with the customs and tax control, excluding the control of
postal items referred to in Art. 70, the acquisition of verifying, preparatory proceedings,
fine proceedings or investigations in cases of petty offences shall be carried out by the
head of the customs and tax office performing this control or making the acquisition.

2. In cases of tax crimes and fiscal offences referred to in para. 1, the superior authority
over the financial authority of the preparatory proceedings referred to in Art. 53 § 39
point 1 of the Fiscal Penal Code, is the director of the tax administration chamber
competent locally according to the seat of the head of the tax and customs office
conducting the preparatory proceedings.

3. The head of the national tax administration in particularly justified cases may, ex
officio or at the request of the authority referred to in paragraph 1. 1 or 2, appoint to
conduct the matters specified in para 1 other head of the customs and tax office.

The KAS can be informed about offences via a Notifcation E-MAIL or a Hotphone.

76 Artykul 33a. [Kompetencje naczelnika urzedu celno-skarbowego w zakresie przestepstw i wykroczen
ujawnionych w zwigzku z Kkontrola celno-skarbowa]

1. W sprawach dotyczacych:

1) przestepstwa skarbowe 1 wykroczenia skarbowe,

2) przestepstwa wskazane w art. 2 sekundy. 1 punkt 15,

3) przestgpstwa i wykroczenia wskazane w art. 33 sek. 1 punkt 10

- uyjawnionych w zwiazku z kontrola celno-skarbowa, z wylaczeniem kontroli przesylek pocztowych, o ktorych
mowa w art. 70, przejecie postepowania sprawdzajacego, postgpowania przygotowawczego, postepowania
karnego lub dochodzenia w sprawach o wykroczenia przeprowadza naczelnik urzedu celno-skarbowego
dokonujacy tej kontroli lub dokonujacy przejecia.

2. W sprawach o przestepstwa skarbowe i wykroczenia skarbowe, o ktérych mowa w ust. 1, organ zwierzchni nad
finansowym organem postgpowania przygotowawczego, o ktorym mowa w art. 53 § 39 pkt 1 Kodeksu karnego
skarbowego, jest dyrektorem izby administracji skarbowej wiasciwym miejscowo wedlug siedziby naczelnika
urzedu skarbowo-celnego prowadzacego postgpowanie przygotowawcze.

3. Szef Krajowej Administracji Skarbowe] w szczegodlnie uzasadnionych przypadkach moze, z urzgdu lub na
wniosek organu, o ktérym mowa w ust. 1 lub 2, wyznaczy¢ do prowadzenia spraw okreslonych w ust. 1 inny
naczelnik urzedu celno-skarbowego.
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KAS National Notification Hotline’’
24/7 free notification hotline: 800 060 000
The e-mail address for sending information: powiadomKAS@mf.gov.pl.
KAS National Notification Hotline is a centralized communication channel for receiving
information from our clients on:
- violations of tax law provisions,
- violations of customs legislation,
- opinions on functioning of the National Revenue Administration.
KAS National Notification Hotline replaced, functioning till April 30, 2018, contact
channels: “Powiadom Clo” (Notify Customs) and “Krajowy Telefon Interwencyjny
Administracji Skarbowej” (National Intervention Hotline for Tax Administration).
KAS National Notification Hotline and e-mail address are uniform throughout the
country.
Both the hotline and the e-mail address ensure anonymous transmission of information.
The information received is thoroughly analyzed and properly used.
Every message about break of the law is of a great value for us. Effective fight against
crime means more money in the national budget for roads, schools, hospitals and other
public expenses. If you have information that can help us, do not keep it for yourself -
notify KAS.

The KAS will then know whom to inform within the districts (Voivodeships). 85

dd. Methods of investigation, Collecting information and documenting the
initiation of an investigation

Recent studies have analysed and frequently analyse the peculiarities and typologies of 86
(EU- )frauds quite extensively and they are therefore highly important for EDPs and
their knowledge about the structures of this crime area (criminological insights):

- EU-level: PIF Reports, Rule of law Report, “Impact of Organised Crime on the
EU’s Financial Interests™’®

Nota bene: The Anti-Fraud Knowledge Centre hosted by the EU Commission/OLAF — »
provides information on fraud patterns, prevention tools and case studies.

77 Website of the Republic of Poland, see https:/www.gov.pl/web/national-revenue-administration/kas-national-
notification-hotline (Information obtained 31-3-23).
8 Malan/Bosch Chen 2021.
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ee. Decision on Bringing Charges

Article 3137° [Decision on presentation of charges]

§ 1. If the data existing at the time of the initiation of the investigation or collected in
the course of the investigation justify the suspicion that the act was committed by a
specific person, a decision is drawn up to present the charges, it is immediately an-
nounced to the suspect and the suspect is interrogated, unless the announcement of the
order or the questioning of the suspect is not possible due to his hiding or absence from
the country.

§ 2. The decision on the presentation of the charges contains an indication of the suspect,
a precise description of the alleged act and his legal classification.

§ 3. The suspect may, until he is notified of the date of becoming acquainted with the
materials of the investigation, demand that he be provided orally with the grounds for
the allegations, as well as a written justification, of which he should be instructed. The
justification shall be delivered to the suspect and the appointed defence counsel within
14 days.

§ 4. The justification should in particular indicate what facts and evidence were used as
the basis for the allegations.

It remains questionable for what kind of conduct the prosecution can bring charges in
the area of PIF Aqzic offences in Poland. Therefore it is worth taking a closer look at
the single provisions establishing possible offences criminalizing conduct, which is det-
rimental to the Union’s budget.

Nota bene: This decision has further implications for the role of the suspect. See below
— Rules on Defence.

b) Substantive Matters

aa. How to Assess and Verify PIF Offences in Poland

Like in other countries in the EU, the initial suspicion of a certain conduct (e.g. for
smuggling tobacco, fuels, Business trips by MEPs, a prosecutor being promoted after
investigating an EU fraud case, generating very high revenues, little spending — these

7 Art. 313. [Postanowienie o przedstawieniu zarzutow]

§ 1. Jezeli dane istniejace w chwili wszczecia §ledztwa lub zebrane w jego toku uzasadniajg dostatecznie pode-
jrzenie, ze czyn popetnila okreslona osoba, sporzadza si¢ postanowienie o przedstawieniu zarzutow, oglasza je
niezwlocznie podejrzanemu i przestuchuje si¢ go, chyba ze ogloszenie postanowienia lub przestuchanie podejrza-
nego nie jest mozliwe z powodu jego ukrywania si¢ lub nieobecno$ci w kraju.

§ 2. Postanowienie o przedstawieniu zarzutéw zawiera wskazanie podejrzanego, doktadne okreslenie zarzucanego
mu czynu i jego kwalifikacji prawne;.

§ 3. Podejrzany moze do czasu zawiadomienia go o terminie zaznajomienia z materiatami §ledztwa zada¢ podania
mu ustnie podstaw zarzutow, a takze sporzadzenia uzasadnienia na pismie, o czym nalezy go pouczy¢. Uzasadni-
enie dorgcza si¢ podejrzanemu i ustanowionemu obroncy w terminie 14 dni.

§ 4. W uzasadnieniu nalezy w szczegolnosci wskazac, jakie fakty i dowody zostaty przyjete za podstawe zarzutow.
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can all be clues leading to investigations®’) is only to determine the impetus, so to speak,
the “ball” that gets the criminal proceedings rolling if saying it by using a metaphor. The
procedural matters of the initiation of an investigation have been summarised above (see
— Initiation of Investigations According to Polish National Law).

But the way in which the public prosecutor’s office learns, for example, of the suspicion 89
of a certain offence can not be seen strictly seperated from substantive matters. This
means that a suspicion will alawys lead to a conclusion, or pre-assumption of a certain
concrete offence, e.g. subsidy fraud or another offence detrimental to the Union’s
financial interests. This is why it is useful to explore the legal scenery, the location and

the wording of PIF offences in Poland.

The Legal Scenery, Location and Wording of the PIF offences in Poland is described on 90
the following pages. The national prosecution offices must investigate the PIF offences,
which if Polish EDPs existed, would be investigated by them. The following table
showcases the relevant Articles.

Sources and national sections 1: PIF offences in Poland 91
CC fraud & forgery CC corruption + AML Tax and Customs
offences offences (Decree/Code)
offences
* Art. 270a * Art. 228  Kodeks karny
« Art. 271a « Art. 229 skarbowy (Dz. U. z
. Art. 272 .« Art. 230 2322 & poz. 839, 1301)
* Art. 273 * Art. 230a * Articles 54 to 84 of the
* Art. 275 * Art. 250a Penal Fiscal Code is
e Art. 277a o Art. 296a very important as well
as the tax crimes and
* Art. 286 Art. 299.M0ney fiscal offences against
* Art. 287 Laundering customs duties
* Art. 296 * Art. 302 * Rules of foreign trade
* Art. 297 in goods and services
. regulated by Articles
Art. 305 85 to 96 of the Penal
Fiscal Code

80 Pankowski M (2023) Sledztwo ws. 100 tys. euro Czarneckiego w martwym punkcie. A prokurator dostat awans
[UJAWNIAMY], Article on OK. Press. 26.1.2023, online: https://oko.press/sledztwo-czarnecki-awans-proku-
ratora. Accessed 6 August 2024.
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(1) Offences in the Criminal Code

(a) Forgery, False Invoices and Preparing False Signs and Documents

(Excerpt CC/Kodeks Karny)

Chapter XXXIV Offences against the credibility of documents

Article 2708! § 1. Whoever, in order to be used as authentic, counterfeits or alters a
document or uses such a document as authentic, shall be subject to [a fine, the penalty
of restriction of liberty or imprisonment for a period of 3 months to 5 years] <the penalty
of imprisonment for a period of 3 months to 5 years>. § 2. The same penalty shall be
imposed on anyone who fills in a blank bearing someone else’s signature, contrary to
the will of the person signed and to his detriment, or uses such a document. § 2a. In a
minor case, the perpetrator shall be subject to a fine, restriction of liberty or imprison-
ment for up to 2 years. § 3. Who makes preparations for the offence specified in § 1,
shall be subject to a fine, restriction of liberty or imprisonment for up to 2 years.

Article 270a% § 1. Who, in order to use as authentic, forges or alters an invoice in terms
of factual circumstances that may be relevant to determine the amount of public debt or
its return, or the return of another charge of a tax nature, or uses such an invoice as
authentic, shall be subject to the penalty of imprisonment from 6 months to 8 years.

§ 2. If the perpetrator commits the act specified in § 1 against an invoice or invoices
containing the total amount of receivables, the value or total value of which is greater
than five times the amount of property of great value, or committing the crime has made
himself a regular source of income, shall be punishable by imprisonment [for a period
of not less than 3 years] <from 3 to 20 years>.

81 Rozdziat XXXIV Przestepstwa przeciwko wiarygodnoéci dokumentow

Art. 270. § 1. Kto, w celu uzycia za autentyczny, podrabia lub przerabia dokument lub takiego dokumentu jako
autentycznego uzywa,

podlega [grzywnie, karze ograniczenia wolnosci albo pozbawienia wolnosci od 3 miesiecy do lat 5] <karze
pozbawienia wolno$ci od 3 miesiecy do lat 5>.

§ 2. Tej samej karze podlega, kto wypetnia blankiet, opatrzony cudzym podpisem, niezgodnie z wola podpisanego
i na jego szkode albo takiego dokumentu uzywa.

§ 2a. W wypadku mniejszej wagi, sprawca

podlega grzywnie, karze ograniczenia wolnosci albo pozbawienia wolnosci do lat 2.

§ 3. Kto czyni przygotowania do przestepstwa okreslonego w § 1,

podlega grzywnie, karze ograniczenia wolnosci albo pozbawienia wolnosci do lat 2.

82 Art. 270a. § 1. Kto, w celu uzycia za autentyczng, podrabia lub przerabia fakture w zakresie okolicznosci
faktycznych mogacych mie¢ znaczenie dla okreslenia wysokos$ci naleznosci publicznoprawnej lub jej zwrotu albo
zwrotu innej nalezno$ci o charakterze podatkowym lub takiej faktury jako autentycznej uzywa,

podlega karze pozbawienia wolnosci od 6 miesigcy do lat 8.

§ 2. Jezeli sprawca dopuszcza si¢ czynu okre§lonego w § 1 wobec faktury lub faktur, zawierajacych kwote
nalezno$ci ogotem, ktorej wartos$¢ lub taczna warto$¢ jest wigksza niz pigciokrotno$¢ kwoty okreslajacej mienie
wielkiej wartosci, albo z popetnienia przestgpstwa uczynit sobie state zrédto dochodu, podlega karze pozbawienia
wolnosci [na czas nie krotszy od lat 3] <od lat 3 do 20>.

§ 3. W wypadku mniejszej wagi, sprawca czynu okre§lonego w § 1 lub 2 podlega grzywnie, karze ograniczenia
wolnosci albo pozbawienia wolnosci do lat 2.
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§ 3. In the case of a minor, the perpetrator of the act specified in § 1 or 2 shall be subject
to a fine, restriction of liberty or imprisonment for up to 2 years.

Article 2713 § 1. A public official or other person authorised to issue a document who
certifies untruth in it as to the circumstances of legal significance,

shall be punishable by imprisonment from 3 months to 5 years.

§ 2. In the case of a minor, the perpetrator

shall be subject to a fine or the penalty of restriction of liberty.

§ 3. If the perpetrator commits the act specified in § 1 in order to achieve financial or
personal gain, shall be punishable by imprisonment from 6 months to 8 years.

Article 271a% § 1. Who issues an invoice or invoices containing the total amount of
receivables, the value of which or the total value is significant, certifying untruth as to
the facts that may be relevant to determine the amount of public debt or its return, or the
reimbursement of other tax charges or such invoice or uses invoices, shall be punishable
by imprisonment from 6 months to 8 years.

§ 2. If the perpetrator commits the act specified in § 1 against the invoice or invoices,
containing the amount of receivables in total, the value or total value of which is greater
than five times the amount specifying the property of great value, or he made a perma-
nent source of income from committing the crime, shall be punishable by imprisonment
[for a period of not less than 3 years] <from 3 to 20 years>.

§ 3. In the case of a minor, the perpetrator of the act specified in § 1 or 2 shall be pun-
ishable by imprisonment of up to 3 years.

8 Art. 271. § 1. Funkcjonariusz publiczny lub inna osoba uprawniona do wystawienia dokumentu, ktora
poswiadcza w nim nieprawde co do okoliczno$ci majacej znaczenie prawne, podlega karze pozbawienia wolnosci
od 3 miesiecy do lat 5.

§ 2. W wypadku mniejszej wagi, sprawca podlega grzywnie albo karze ograniczenia wolnosci.

§ 3. Jezeli sprawca dopuszcza si¢ czynu okreslonego w § 1 w celu osiagniecia korzysci majatkowej lub osobistej,
podlega karze pozbawienia wolnosci od 6 miesigcy do lat 8.

84Art. 271a. § 1. Kto wystawia fakture lub faktury, zawierajace kwote nalezno$ci ogotem, ktérej warto$é lub tgczna
wartos$¢ jest znaczna, poswiadczajac nieprawde co do okolicznoéci faktycznych mogacych mie¢ znaczenie dla
okreslenia wysokos$ci nalezno$ci publicznoprawnej lub jej zwrotu albo zwrotu innej naleznosci o charakterze
podatkowym lub takiej faktury lub faktur uzywa,

podlega karze pozbawienia wolnosci od 6 miesigcy do lat 8.

§ 2. Jezeli sprawca dopuszcza si¢ czynu okre§lonego w § 1 wobec faktury lub faktur, zawierajacych kwote
nalezno$ci ogotem, ktorej wartos$¢ lub taczna warto$¢ jest wigksza niz pigciokrotno$¢ kwoty okreslajacej mienie
wielkiej wartosci, albo z popetnienia przestgpstwa uczynil sobie state zrodto dochodu,

podlega karze pozbawienia wolnosci [na czas nie krétszy od lat 3] <od lat 3 do 20>.

§ 3. W wypadku mniejszej wagi, sprawca czynu okreslonego w § 1 lub 2

podlega karze pozbawienia wolnosci do lat 3.
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Article 2728 Whoever extorts false certification by fraudulently misleading a public
official or other person authorised to issue a document, shall be subject to the penalty of
deprivation of liberty for up to 3 years.

Article 273% Whoever uses the document specified in Art. 271 or 272, is subject to a
fine, the penalty of restriction of liberty or imprisonment for 2 years.

Article 274%7 Whoever disposes of his own or someone else’s identity document, shall
be subject to a fine, the penalty of restriction of liberty or imprisonment for up to 2 years.

Article 275% § 1. Whoever uses a document confirming the identity of another person
or their property rights, or steals or appropriates such a document, shall be subject to a
fine, the penalty of restriction of liberty or imprisonment for 2 years.

§ 2. The same penalty shall be imposed on anyone who unlawfully transports, transfers
or sends abroad a document confirming the identity of another person or her property
rights.

Article 276% Whoever destroys, damages, renders useless, hides or removes a docu-
ment, which he has no right to dispose of, shall be subject to a fine, the penalty of re-
striction of liberty or imprisonment for 2 years.

Article 277°° Who border signs destroys, damages, removes, moves or makes invisible
or falsely issues, shall be subject to a fine, the penalty of restriction of liberty or impris-
onment for 2 years.

85 Art. 272. Kto wyludza po$wiadczenie nieprawdy przez podstepne wprowadzenie w blad funkcjonariusza
publicznego lub innej osoby upowaznionej do wystawienia dokumentu, podlega karze pozbawienia wolnosci do
lat 3.

8 Art. 273. Kto uzywa dokumentu okreslonego w art. 271 lub 272, podlega grzywnie, karze ograniczenia wolnosci
albo pozbawienia wolnos$ci do lat 2.

87 Art. 274. Kto zbywa wlasny lub cudzy dokument stwierdzajacy tozsamos$¢, podlega grzywnie, karze
ograniczenia wolnosci albo pozbawienia wolnosci do lat 2.

88 Art. 275. § 1. Kto postuguje sie dokumentem stwierdzajgcym tozsamo$¢ innej osoby albo jej prawa majatkowe
lub dokument taki kradnie lub go przywlaszcza, podlega grzywnie, karze ograniczenia wolnosci albo pozbawienia
wolnosci do lat 2.

§ 2. Tej samej karze podlega, kto bezprawnie przewozi, przenosi lub przesyla za granice dokument stwierdzajacy
tozsamos¢ innej osoby albo jej prawa majatkowe.

8 Art. 276. Kto niszczy, uszkadza, czyni bezuzytecznym, ukrywa lub usuwa dokument, ktérym nie ma prawa
wylacznie rozporzadzaé, podlega grzywnie, karze ograniczenia wolnosci albo pozbawienia wolnosci do lat 2.

%0 Art. 277. Kto znaki graniczne niszczy, uszkadza, usuwa, przesuwa lub czyni niewidocznymi albo falszywie
wystawia, podlega grzywnie, karze ograniczenia wolno$ci albo pozbawienia wolnosci do lat 2.
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Article 2772°! § 1. Who commits the crime specified in Article. 270a § 1 or art. 271a §
1, an invoice or invoices containing the total amount of receivables, the value of which
or the total value is greater than ten times the amount specifying the property of great
value, shall be punishable by imprisonment [for a period of not less than 5 years or the
penalty of 25 years of imprisonment] <from 5 years up to 25>.

§ 2. In the case of a minor, the perpetrator of the act specified in § 1 shall be punishable
by imprisonment of up to 5 years.

Article 277b% In the event of a conviction for an offence specified in Art. 270a § 1 or
2,art. 271a § 1 or 2 or art. 277a § 1, a fine imposed in addition to imprisonment may be
imposed in the amount of up to 3,000 daily rates.

Article 277¢% § 1. The court, at the request of the public prosecutor, applies extraordi-
nary leniency to the perpetrator of the offence referred to in Article. 270a § 1 or 2 or art.
271a § 1 or 2, who notified the authority appointed to prosecute crimes and disclosed
all the relevant circumstances of the crime, as well as indicated the acts related to the
crime committed by him and their perpetrators, before this authority found out about
them.

§ 2. The court, at the request of the prosecutor, may waive the imposition of a penalty
against the perpetrator of the offence referred to in Article. 270a § 1, 2 or 3, art. 271a §
1, 2 or 3 or art. 277a § 2, who, in addition to meeting the conditions set out in § 1,
returned the financial benefit obtained from committing the crime in whole or in a sig-
nificant part.

§ 3. The court may apply extraordinary leniency to the perpetrator of the offence referred
to in Article. 277a § 1, who, in addition to meeting the conditions set out in § 1, returned
the financial benefit obtained from committing the crime in whole or in a significant
part.

ol Art. 277a. § 1. Kto dopuszcza si¢ przestepstwa okreslonego w art. 270a § 1 albo art. 271a § 1 wobec faktury
lub faktur, zawierajacych kwote nalezno$ci ogélem, ktorej warto$¢ lub taczna warto$¢ jest wigksza niz
dziesieciokrotno$¢ kwoty okreslajacej mienie wielkiej wartosci podlega karze pozbawienia wolnosci [na czas nie
krotszy od lat 5 albo karze 25 lat pozbawienia wolnosci] <od lat 5 do 25>.

§ 2. W wypadku mniejszej wagi, sprawca czynu okre§lonego w § 1 podlega karze pozbawienia wolnosci do lat 5.
92 Art. 277b. W razie skazania za przestepstwo okre$lone w art. 270a § 1 lub 2, art. 271a § 1 lub 2 albo art. 277a
§ 1, grzywne orzeczong obok kary pozbawienia wolno$ci mozna wymierzy¢é w wysokosci do 3000 stawek
dziennych.

9 Art. 277c¢. § 1. Sad na wniosek prokuratora stosuje nadzwyczajne ztagodzenie kary wobec sprawcy przestepstwa
okreslonego w art. 270a § 1 lub 2 lub art. 271a § 1 lub 2, ktéry zawiadomit o nim organ powotany do $cigania
przestepstw 1 ujawnit wszystkie istotne okolicznosci przestepstwa, a takze wskazal czyny pozostajace w zwigzku
z popelnionym przez niego przestgpstwem i ich sprawcoéw, zanim organ ten o nich si¢ dowiedziat.

§ 2. Sad na wniosek prokuratora moze odstapi¢ od wymierzenia kary wobec sprawcy przestepstwa okre§lonego w
art. 270a § 1,2 lub 3, art. 271a § 1, 2 lub 3 lub art. 277a § 2, ktory, oprécz spetnienia warunkéw okreslonych w §
1, zwrocit korzys$¢ majatkowa osiggnigta z popetienia tego przestgpstwa w catosci albo w istotnej czgsci.

§ 3. Sad moze zastosowac nadzwyczajne zlagodzenie kary wobec sprawcy przestgpstwa okreslonego w art. 277a
§ 1, ktory, oprocz spelnienia warunkow okreslonych w § 1, zwrocit korzy$¢ majatkowa osiagnigta z popetnienia
tego przestepstwa w catosci albo w istotnej czgsci.
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Article 277d°* The provisions of art. 277¢ § 1 and 3 shall apply mutatis mutandis to the
perpetrator who, after the initiation of the proceedings, revealed to the authority ap-
pointed to prosecute crimes all known to him, and previously unknown to this authority,
relevant circumstances of the crime, and also indicated the acts related to the crime com-
mitted by him and their perpetrators.

The Polish Legislator has amended the Penal Code several times. The new legislation
enters into force as of 1.10.2023:

Chapter XXXV Property crimes/
Rozdzial XXXV Przestgpstwa przeciwko mieniu
Art. 278 [Theft...]

New: Art. 282% § 1. Whoever, in order to achieve financial gain, violence, the threat of
an attack on life or health or a violent attack on property, leads another person to dispose
of their own or someone else’s property or to cease or limit economic activity, shall be
punishable by imprisonment from one to 10 years.

§ 2. The same penalty shall be imposed on anyone who, in order to achieve financial
gain, threat of publicity regarding another person or the person closest to her, derogatory
messages or materially violating privacy or allegations that may humiliate the public or
expose the loss of trust needed for a given position, profession or type of activity, leads
another person to dispose of their own or someone else’s property or to cease or limit
business activity.

[Art. 283. In the case of a minor offence, the perpetrator of the act specified in Art. 279
§ 1, art. 280 § 1 or in art. 281 or 282, shall be punishable by imprisonment from 3 months
to 5 years. |

The general fraud offence of the Polish Penal Code is enshrined in Art. 286:

Article 286°° [(Budget) Fraud] § 1. Whoever, in order to gain a financial advantage,
brings another person to an unfavorable disposal of their own or someone else’s property

%% Art. 277d. Przepisy art. 277¢ § 1 i 3 stosuje sie odpowiednio do sprawcy, ktory po wszczeciu postgpowania
ujawnil wobec organu powolanego do $cigania przestepstw wszystkie jemu znane, a nieznane dotychczas temu
organowi istotne okolicznosci przestepstwa, a takze wskazat czyny pozostajace w zwigzku z popetnionym przez
niego przestepstwem i ich sprawcow.

% Art. 282. § 1. Kto, w celu osiggniecia korzysci majatkowej, przemocg, grozbg zamachu na zycie lub zdrowie
albo gwaltownego zamachu na mienie, doprowadza inng osob¢ do rozporzadzenia mieniem wtasnym lub cudzym
albo do zaprzestania lub ograniczenia dziatalnos$ci gospodarczej, podlega karze pozbawienia wolnos$ci od roku do
lat 10. § 2. Tej samej karze podlega, kto, w celu osiagnigecia korzysci majatkowej, grozba rozgloszenia dotyczacej
innej osoby lub osoby dla niej najblizszej wiadomosci uwtaczajacej czci lub istotnie naruszajacej prywatnosc lub
zarzutu, ktéry moze ponizy¢ w opinii publicznej lub narazi¢ na utrate zaufania potrzebnego dla danego stanowiska,
zawodu lub rodzaju dziatalnosci, doprowadza inng osobe do rozporzadzenia mieniem wlasnym lub cudzym albo
do zaprzestania lub ograniczenia dziatalno$ci gospodarcze;.

% Art. 286. § 1. Kto, w celu osiggniecia korzysci majatkowej, doprowadza inng osobe do niekorzystnego
rozporzadzenia wlasnym lub cudzym mieniem za pomoca wprowadzenia jej w btad albo wyzyskania btgdu lub
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by misleading her or exploiting an error or inability to properly understand the action
taken, shall be punishable by imprisonment from 6 months to 8 years.

§ 2. The same penalty shall apply to anyone who requests a financial benefit in exchange
for the return of unlawfully taken things.

§ 3. In the case of a minor, the perpetrator shall be subject to a fine, restriction of liberty
or imprisonment for up to 2 years.

§ 4. If the act specified in § 1-3 was committed to the detriment of the person closest to
you, the prosecution is at the request of the injured party.

Article 287°7 [IT/Computer fraud] § 1. Whoever, in order to achieve financial gain or
to cause damage to another person, without authorisation, affects the automatic pro-
cessing, collection or transfer of IT data or changes, deletes or introduces a new record
of IT data, shall be subject to imprisonment for 3 years months to 5 years.

§ 2. In the case of a minor, the perpetrator is subject to a fine, the penalty of restriction
of liberty or imprisonment for a year.

§ 3. If the fraud was committed to the detriment of the person closest to you, the prose-
cution is at the request of the injured party.

Article 305°% [Public Procurement Influence] § 1. Whoever hinders or thwarts a ten-
der or public procurement procedure, acting to the detriment of the property owner,

niezdolno$ci do nalezytego pojmowania przedsigbranego dziatania, podlega karze pozbawienia wolnosci od 6
miesiecy do lat 8.

§ 2. Tej samej karze podlega, kto zada korzysci majatkowej w zamian za zwrot bezprawnie zabranej rzeczy.

§ 3. W wypadku mniejszej wagi, sprawca podlega grzywnie, karze ograniczenia wolnosci albo pozbawienia
wolnosci do lat 2.

§ 4. Jezeli czyn okreslony w § 1-3 popeliono na szkode osoby najblizszej, Sciganie nastepuje na wniosek
pokrzywdzonego.

97 Art. 287. § 1. Kto, w celu osiggniecia korzy$ci majgtkowej lub wyrzadzenia innej osobie szkody, bez
upowaznienia, wplywa na automatyczne przetwarzanie, gromadzenie lub przekazywanie danych informatycznych
lub zmienia, usuwa albo wprowadza nowy zapis danych informatycznych, podlega karze pozbawienia wolnosci
od 3 miesiecy do lat 5.

§ 2. W wypadku mniejszej wagi, sprawca podlega grzywnie, karze ograniczenia wolno$ci albo pozbawienia
wolnosci do roku.

§ 3. Jezeli oszustwo popetniono na szkode osoby najblizszej, Sciganie nastepuje na wniosek pokrzywdzonego.

% <Art. 305. § 1. Kto utrudnia lub udaremnia przetarg albo postepowanie o udzielenie zaméwienia publicznego,
dzialajac na szkode wiasciciela mienia, osoby lub instytucji, na rzecz ktdrej przetarg jest dokonywany badz ktora
prowadzi postepowanie, albo na szkode interesu publicznego,

podlega karze pozbawienia wolnosci do lat 3.

§ 2. Kto, w celu wywarcia bezprawnego wplywu na wynik trwajacego lub przygotowywanego przetargu lub
postepowania o udzielenie zamoéwienia publicznego, wchodzi w porozumienie z inng osoba, przekazuje lub
rozpowszechnia informacje lub przemilcza istotne okolicznosci, dziatajac na szkode wlasciciela mienia, osoby lub
instytucji, na rzecz ktorej przetarg jest lub ma by¢ dokonywany badz ktoéra prowadzi lub ma prowadzi¢
postepowanie, albo na szkode interesu publicznego,

podlega karze pozbawienia wolnosci od 3 miesigcy do lat 5.

§ 3. Jezeli sprawca dopuszcza si¢ czynu okreslonego w § 1 lub 2 w celu osiagnigcia korzysci majatkowej lub
osobistej,

podlega karze pozbawienia wolnosci od 6 miesi¢cy do lat 8.
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person or institution for whom the tender is being conducted or which conducts the pro-
cedure, or to the detriment of the public interest, shall be punishable by imprisonment
of up to 3 years.

§ 2. Whoever, in order to exert an unlawful influence on the outcome of a tender or
public procurement in preparation, enters into an agreement with another person, pro-
vides or disseminates information or conceals important circumstances, acting to the
detriment of the owner of the property, person or institution for whom the tender is or is
to be conducted or which conducts or is to conduct proceedings, or to the detriment of
the public interest,

shall be punishable by imprisonment from 3 months to 5 years.

§ 3. If the perpetrator commits the act specified in § 1 or 2 in order to achieve financial
or personal gain,

shall be punishable by imprisonment from 6 months to 8 years.

§ 4. The provisions of § 1-3 shall apply accordingly to auctions.

§ 5. The prosecution of the offence specified in § 1-4 is at the request of the injured
party, unless the injured party is the State Treasury or the subject of the tender, auction
or public procurement is at least partially financed from public funds.

(b) Corruption Offences

In the area of corruption offences it is simple to draw a connection to funds etc. because
funds are distributed by natural persons that act as state officials, which are regarded by
social scienece as potential important hinges against fraud and corruption. Thus they can
be victims or perpetrators. In Poland the Central Anti-Corruption Bureau and the normal
police headquarters can receive reports about corruption. The competence overlaps par-
tially but the CBA tackles mostly corruption in higher state authorities, while the police
deals with the corruption at the end of the financial money distribution chain. The main
offences are stipulated by the Criminal Code:

[Excerpt Criminal Code]

Article 228%° § 1. Whoever, in connection with the performance of a public function,
accepts a financial or personal benefit or a promise thereof, shall be punishable by im-
prisonment from 6 months to § years.

§ 4. Przepisy § 1-3 stosuje si¢ odpowiednio do aukcji.

§ 5. Sciganie przestepstwa okreslonego w § 1—4 nastepuje na wniosek pokrzywdzonego, chyba ze pokrzywdzonym
jest Skarb Panstwa lub przedmiot przetargu, aukcji lub zamoéwienia publicznego jest co najmniej w czesci
finansowany ze $rodkéw publicznych.>

% Art. 228. § 1. Kto, w zwigzku z pelnieniem funkcji publicznej, przyjmuje korzy$¢ majgtkowa lub osobistg albo
jej obietnicg, podlega karze pozbawienia wolnosci od 6 miesiecy do lat 8.

§ 2. W wypadku mniejszej wagi, sprawca podlega grzywnie, karze ograniczenia wolno$ci albo pozbawienia
wolnosci do lat 2
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§ 2. In the case of a minor, the perpetrator shall be subject to a fine, restriction of liberty
or imprisonment for up to 2 years.

§ 3. Whoever, in connection with the performance of a public function, accepts a finan-
cial or personal benefit or a promise thereof for behavior constituting a violation of the
law, shall be punishable by imprisonment from one to 10 years.

§ 4. The penalty specified in § 3 is also subject to the one who, in connection with the
performance of a public function, makes the performance of an official activity condi-
tional upon receiving a financial or personal benefit or its promise or demands such an
advantage.

§ 5. Who, in connection with the performance of a public function, accepts a financial
benefit of significant value or its promise,

shall be punishable by imprisonment [from 2 to 12 years].

§ 5a. Who, in connection with the performance of a public function, accepts a financial
benefit of great value or its promise, shall be punishable by imprisonment from 3 to 20
years.

[§ 6. The penalties specified in § 1-5 are also subject to the person who, in connection
with the performance of a public function in a foreign country or in an international
organisation, accepts a financial or personal advantage or its promise or demands such
an advantage, or makes the performance of official activity conditional since receiving
it.]

§ 6. The penalties specified in §§ 1-5a are also subject to those who, in connection with
the performance of a public function in a foreign country or in an international organi-
sation, accepts a financial or personal advantage or its promise or demands such an ad-

vantage, or makes the performance of official activity conditional since receiving it.

Art. 229 CPC punishes the granting or promision of a financial or personal benefit to a 98
person performing a public function and it includes a in para 6 a regulation, which stip-
ulates that the person concerned is not punished if he/she discloses all relevant infor-
mation to the police or Anti-Corruption Bureau directly:

Article 229'% § 1. Whoever grants or promises to grant a financial or personal benefit | 99
to a person performing a public function in connection with the performance of this
function, shall be punishable by imprisonment from 6 months to 8 years.

100 Art, 229. § 1. Kto udziela albo obiecuje udzieli¢ korzy$ci majatkowej lub osobistej osobie pelnigcej funkcije
publiczng w zwiazku z petnieniem tej funkcji, podlega karze pozbawienia wolnosci od 6 miesiecy do lat 8.

§ 2. W wypadku mniejszej wagi, sprawca

podlega grzywnie, karze ograniczenia wolnosci albo pozbawienia wolnosci do lat 2.

§ 3. Jezeli sprawca czynu okreslonego w § 1 dziata, aby skloni¢ osobe¢ petnigca funkcj¢ publiczng do naruszenia
przepisoOw prawa lub udziela albo obiecuje udzieli¢ takiej osobie korzysci majatkowej lub osobistej za naruszenie
przepisow prawa, 2023-01-10 podlega karze pozbawienia wolnosci od roku do lat 10.

§ 4. Kto osobie pehiacej funkcje¢ publiczna, w zwiazku z pelnieniem tej funkcji, udziela albo obiecuje udzieli¢
korzysci majatkowej znacznej wartosci,
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§ 2. In the case of a minor, the perpetrator shall be subject to a fine, restriction of liberty
or imprisonment for up to 2 years.

§ 3. If the perpetrator of the act specified in § 1 acts to induce a person performing a
public function to violate the law or gives or promises to give such a person a financial
or personal benefit for violating the law, 2023-01-10

shall be punishable by imprisonment from one to 10 years.

§ 4. Who a person performing a public function, in connection with the performance of
this function, grants or promises to provide a material benefit of significant value,

shall be punishable by imprisonment [from 2 to 12 years] <from 2 to 15 years>.

<§ 4a. Who a person performing a public function, in connection with the performance
of this function, grants or promises to provide a financial benefit of great value, shall be
punishable by imprisonment from 3 to 20 years.>

[§ 5. The penalties specified in § 1-4 are also subject to the one who gives or promises
to give a financial or personal benefit to a person performing a public function in a
foreign country or in an international organisation in connection with the performance
of this function.]

§ 5. The penalties specified in § 1-—4a are also subject to the one who gives or promises
to give a material or personal benefit to a person performing a public function in a for-
eign country or in an international organisation in connection with the performance of
this function.

§ 6. The perpetrator of the offence specified in § 1-5 shall not be punished if a financial
or personal benefit or their promise has been accepted by a person performing a public
function, and the perpetrator has notified the authority appointed to prosecute crimes of
this fact and disclosed all relevant circumstances of the crime before the agency became
aware of it.

podlega karze pozbawienia wolnosci [od lat 2 do 12] <od lat 2 do 15>.

<§ 4a. Kto osobie petnigcej funkcje publiczna, w zwiazku z petnieniem tej funkcji, udziela albo obiecuje udzieli¢
korzys$ci majatkowej wielkiej wartosci,

podlega karze pozbawienia wolnosci od lat 3 do 20.>

[§ 5. Karom okreslonym w § 1-4 podlega odpowiednio takze ten, kto udziela albo obiecuje udzieli¢ korzysci
majatkowej lub osobistej osobie pelniacej funkcje publiczng w panstwie obcym lub w organizacji
miedzynarodowej, w zwiazku z petnieniem tej funkc;ji.]

<§ 5. Karom okreslonym w § 1-4a podlega odpowiednio takze ten, kto udziela albo obiecuje udzieli¢ korzysci
majatkowej lub osobistej osobie pelniacej funkcje publiczng w panstwie obcym lub w organizacji
miedzynarodowej, w zwigzku z petnieniem tej funkcji.>

§ 6. Nie podlega karze sprawca przestgpstwa okreslonego w § 1-5, jezeli korzy$¢ majatkowa lub osobista albo ich
obietnica zostaly przyjete przez osobe pelnigca funkcje publiczna, a sprawca zawiadomil o tym fakcie organ
powotany do $cigania przestgpstw i ujawnil wszystkie istotne okolicznos$ci przestgpstwa, zanim organ ten o nim
si¢ dowiedzial.
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Article 230'°! Settling a matter in exchange for a financial or personal benefit or a prom-
ise thereof, shall be punishable by imprisonment from 6 months to 8 years.]

§ 1. Whoever, in return for a financial or personal benefit or a promise thereof, under-
takes mediation in settling the case, citing influence, causing another person to believe
that there is influence, using such a belief or confirming it in the belief that there is
influence in:

1) a state or local government institution,

2) a national or international organisation,

3) a domestic or foreign organisational unit that disposes of public funds,

4) a state-owned enterprise,

5) a commercial company with the participation of the State Treasury, local government
or a state legal person, shall be punishable by imprisonment from 6 months to 8§ years.
§ 2. In the case of a minor, the perpetrator shall be subject to a fine, restriction of liberty
or imprisonment for up to 2 years.

Article 230a'%? [§ 1. Whoever provides or promises to provide a financial or personal
benefit in exchange for intermediation in settling a case in a state institution, local gov-
ernment, international or national organisation or in a foreign organisational unit with

101 Art. 230. [§ 1. Kto, powolujgc sic na wplywy w instytucji panstwowej, samorzgdowej, organizacji
miedzynarodowej albo krajowej lub w zagranicznej jednostce organizacyjnej dysponujacej srodkami publicznymi
albo wywotujac przekonanie innej osoby lub utwierdzajac ja w przekonaniu o istnieniu takich wpltywow,
podejmuje si¢ posrednictwa w zalatwieniu sprawy w zamian za korzy$¢ majatkowa lub osobista albo jej obietnice,
podlega karze pozbawienia wolnosci od 6 miesiecy do lat 8.]

<§ 1. Kto, w zamian za korzys¢ majatkowa lub osobista albo jej obietnice, podejmuje si¢ posrednictwa w
zalatwieniu sprawy, powotujac si¢ na wptywy, wywolujac u innej osoby przekonanie o istnieniu wptywow,
wykorzystujac takie przekonanie lub utwierdzajac ja w przekonaniu o istnieniu wplywow w:

1) instytucji panstwowej lub samorzadowej,

2) organizacji krajowej lub migdzynarodowej,3) krajowej lub zagranicznej jednostce organizacyjnej dysponujacej
srodkami publicznymi,

4) przedsiebiorstwie panstwowym,

5) spotce handlowej z udziatem Skarbu Panstwa, samorzadu terytorialnego lub panstwowej osoby prawnej,
podlega karze pozbawienia wolnosci od 6 miesiecy do lat 8.>

§ 2. W wypadku mniejszej wagi, sprawca

podlega grzywnie, karze ograniczenia wolnosci albo pozbawienia wolnosci do lat 2.

102 Art. 230a. [§ 1. Kto udziela albo obiecuje udzieli¢ korzy$ci majatkowej lub osobistej w zamian za posrednictwo
w zatatwieniu sprawy w instytucji panstwowej, samorzadowej, organizacji migdzynarodowej albo krajowej lub w
zagranicznej jednostce organizacyjnej dysponujacej srodkami publicznymi, polegajace na bezprawnym wywarciu
wplywu na decyzje, dziatanie lub zaniechanie osoby pelniacej funkcje publiczng, w zwigzku z pelnieniem tej
funkcji,

podlega karze pozbawienia wolnosci od 6 miesigcy do lat 8.]

<§ 1. Kto udziela albo obiecuje udzieli¢ korzysci majatkowej lub osobistej w zamian za posrednictwo w
zalatwieniu sprawy w podmiocie wskazanym w art. 230 § 1, polegajace na bezprawnym wywarciu wplywu na
decyzje, dziatanie lub zaniechanie osoby pelnigcej funkcje publiczna, w zwiazku z pelnieniem tej funkcji,
podlega karze pozbawienia wolnosci od 6 miesi¢cy do lat 8.>

§ 2. W wypadku mniejszej wagi, sprawca

podlega grzywnie, karze ograniczenia wolnosci albo pozbawienia wolnosci do lat 2.

§ 3. Nie podlega karze sprawca przestgpstwa okreslonego w § 1 albo w § 2, jezeli korzy$¢ majatkowa lub osobista
albo ich obietnica zostaly przyjete, a sprawca zawiadomil o tym fakcie organ powotany do $cigania przestgpstw i
ujawnil wszystkie istotne okolicznosci przestgpstwa, zanim organ ten o nim si¢ dowiedziat.
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public funds, consisting in unlawfully exerting influence on a decision, action or omis-
sion a person performing a public function, in connection with the performance of this
function, shall be punishable by imprisonment from 6 months to 8 years.]

<§ 1. Whoever provides or promises to provide a financial or personal benefit in ex-
change for intermediation in settling the matter in the entity indicated in art. 230 § 1,
consisting in unlawfully exerting influence on a decision, action or omission of a person
performing a public function in connection with the performance of this function, shall
be punishable by imprisonment from 6 months to 8 years.>

§ 2. In the case of a minor, the perpetrator

shall be subject to a fine, restriction of liberty or imprisonment for up to 2 years.

§ 3. The perpetrator of the offence referred to in § 1 or § 2 shall not be punished, if a
financial or personal benefit or their promise has been accepted, and the perpetrator has
notified the authority appointed to prosecute crimes of this fact and disclosed all relevant
circumstances of the crime, before this authority before he found out.

It should be mentioned that the “legal definition of corruption is contained in the Act
of 9 June 2006 on the Central Anti-Corruption Bureau ( Article 1 ( 3a)). Corruption,
within the meaning of this Act, is an act:

- consisting in the promise, offer or giving by any person, directly or indirectly, of
any undue advantage to a person performing a public function for himself or for
any other person in exchange for acting or omission to act in the performance of
his function; consisting in demanding or accepting by a person performing a public
function, directly or indirectly, any undue advantages for himself or herself

- or for any other person, or accepting an offer or promise of such an advantage in
exchange for acting or refraining from acting in the performance of his functions;

- committed in the course of business activity, including the performance of obli-
gations towards a public authority (institution), consisting in promising, proposing
or giving, directly or indirectly, any undue benefits to a person managing an entity
not included in the public finance sector or working in any capacity for such an
entity, for himself or for any other person, in exchange for an act or omission that
violates his duties and constitutes socially harmful reciprocity;

- committed in the course of business activity involving the performance of obli-
gations towards a public authority (institution), consisting in demanding or accept-
ing, directly or indirectly, by a person managing an entity not included in the public
finance sector or working in any capacity for such an entity, any undue benefits or
accepting a proposal or promise such benefits for himself or for any other person
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in return for an act or omission that breaches his duties and constitutes socially

harmful reciprocity.”!%

! Corruption can be reported via the different police bodies or the Central Bureau of
Anti-Corruption:

https://policja.pl/pol/antykorupcja/24603,Zglos-korupcje.html.

The Central Bureau of Anti-Corruption Act stipulates in Art. 2 the tasks of the authority
and clearly highlights that the sector of funds and allocation of funding schemes falls
into the competence of the CBA:

“d) tax obligations and settlements in respect of subsidies and subsidies specified in
Chapter 6 of the Act of 10 September 1999 — Fiscal Penal Code (Journal of Laws of
2022, items 859 and 1301), if they are related to corruption or activities detrimental to
the economic interests of the state,”

Really important is it that the CBA supervises and controls according to Art. 2 para 4a
so-called PPP (Public-Private Partnership Agreeements):

“4a) control of the correct implementation of public-partnership agreements”.

(¢) AML Offences

The customs offences and AML offences are partly enshrined in the criminal code and
partly in the customs code (2017. évi CLII. Térvény az unios vamjog végrehajtasarol):

[Excerpt CC]

Chapter XXXVI Crimes against economic turnover and property interests in civil
law transactions

Article 299'%* [Money Laundering] § 1. Who means of payment, financial instruments,
securities, foreign exchange values, property rights or other movable or immovable

103 Police, Police in the fight against corruption, https://policja.pl/pol/antykorupcja/24761,Policja-w-walce-z-
korupcja.html.

104 Art. 299. § 1. Kto $rodki platnicze, instrumenty finansowe, papiery warto$ciowe, wartosci dewizowe, prawa
majatkowe lub inne mienie ruchome lub nieruchomosci, pochodzace z korzysci zwigzanych z popetnieniem czynu
zabronionego, przyjmuje, posiada, uzywa, przekazuje lub wywozi za granice, ukrywa, dokonuje ich transferu lub
konwersji, pomaga do przenoszenia ich wtasnosci lub posiadania albo podejmuje inne czynnosci, ktore moga
udaremni¢ lub znacznie utrudni¢ stwierdzenie ich przestgpnego pochodzenia lub miejsca umieszczenia, ich
wykrycie, zajecie albo orzeczenie przepadku,

podlega karze pozbawienia wolnosci od 6 miesigcy do lat 8.

§ 2. Karze okreslonej w § 1 podlega, kto bedac pracownikiem lub dziatajac w imieniu lub na rzecz banku, instytucji
finansowej lub kredytowej lub innego podmiotu, na ktérym na podstawie przepisdéw prawa cigzy obowigzek
rejestracji transakeji i 0s6b dokonujacych transakceji, przyjmuje, wbrew przepisom, $rodki ptatnicze, instrumenty
finansowe, papiery wartosciowe, wartosci dewizowe, dokonuje ich transferu lub konwersji, lub przyjmuje je w
innych okoliczno$ciach wzbudzajacych uzasadnione podejrzenie, ze stanowia one przedmiot czynu okreslonego
w § 1, lub $wiadczy inne ustugi majace ukry¢ ich przestepne pochodzenie lub ushugi w zabezpieczeniu przed
zajeciem.

§ 3. (uchylony)

§ 4. (uchylony)
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property, derived from the benefits related to the commission of an offence, accepts,
holds, uses, transfers or exports abroad, hides, transfers or converts them, helps to trans-
fer their ownership or possession or undertakes other activities that may prevent or sig-
nificantly hinder the determination of their criminal origin or place of placement, their
detection, seizure or adjudication of forfeiture, shall be punishable by imprisonment
from 6 months to 8 years.

§ 2. The penalty specified in § 1 is subject to who, being an employee or acting on behalf
of or on behalf of a bank, financial or credit institution or other entity which, under the
law, is obliged to register transactions and persons making transactions, adopts, contrary
to the provisions, means of payment, financial instruments, securities, foreign exchange
values, transfers or converts them, or accepts them in other circumstances raising rea-
sonable suspicion that they are the subject of the act specified in § 1, or provides other
services to hide their criminal origin or services in protection against seizure.

§ 3. (repealed)

§ 4. (repealed)

§ 5. If the perpetrator commits the act specified in § 1 or 2, acting in concert with other
persons, he shall be subject to the penalty of deprivation of liberty from one year to 10
years.

§ 6. The penalty specified in § 5 shall be subject to the perpetrator, if by committing the
act specified in § 1 or 2, he achieves a significant financial advantage.

§ 6a. Who makes preparations for the offence specified in § 1 or 2,

shall be punishable by imprisonment of up to 3 years.

§ 7. In the event of a conviction for the offence referred to in § 1 or 2, the court shall
order the forfeiture of items derived directly or indirectly from the crime, as well as the
benefits of this crime or their equivalent, even if they did not constitute the property of
the perpetrator. Forfeiture is not in whole or in part, if the object, benefit or its equivalent
is to be returned to the victim or another entity.

§ 8. Is not punishable for the offence referred to in § 1 or 2, who voluntarily disclosed
to the body responsible for prosecuting crimes information about persons involved in

§ 5. Jezeli sprawca dopuszcza si¢ czynu okreslonego w § 1 lub 2, dzialajgc w porozumieniu z innymi
osobami,podlega karze pozbawienia wolnosci od roku do lat 10.

§ 6. Karze okreslonej w § 5 podlega sprawca, jezeli dopuszczajac si¢ czynu okre§lonego w § 1 lub 2, osiaga
znaczng korzys$¢ majatkowa.

§ 6a. Kto czyni przygotowania do przestepstwa okreslonego w § 1 lub 2,

podlega karze pozbawienia wolnosci do lat 3.

§ 7. W razie skazania za przestepstwo okreslone w § 1 lub 2, sad orzeka przepadek przedmiotéw pochodzacych
bezposrednio albo posrednio z przestepstwa, a takze korzysci z tego przestepstwa lub ich rownowartos¢, chociazby
nie stanowily one wtasno$ci sprawcy. Przepadku nie orzeka si¢ w catosci lub w czgéci, jezeli przedmiot, korzy$¢
lub jej rownowarto$¢ podlega zwrotowi pokrzywdzonemu lub innemu podmiotowi.

§ 8. Nie podlega karze za przestgpstwo okreslone w § 1 lub 2, kto dobrowolnie ujawnil wobec organu powotanego
do $cigania przestepstw informacje dotyczace osdb uczestniczacych w popehieniu przestepstwa oraz okolicznosci
jego popetnienia, jezeli zapobiegtlo to popetnieniu innego przestepstwa; jezeli sprawca czynit starania zmierzajace
do ujawnienia tych informacji i okolicznosci, sad stosuje nadzwyczajne ztagodzenie kary.
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the crime and the circumstances of its commission, if it prevented the commission of
another crime; if the perpetrator has made efforts to disclose this information and cir-
cumstances, the court shall apply extraordinary leniency.

Chapter XXXVII Offences against trading in money and securities / Rozdzial
XXXVII Przestepstwa przeciwko obrotowi pienigdzmi i papierami wartosciowymi

Customs fraud may be tackled via the general fraud offence (see above Art. 373 CC).

(2) Offences in Other Codes (Polish Fiscal Penal Code/Kodeks karny skarbowy
etc.)

(a) General Remarks

Tax offences are primarily regulated by the Penal Fiscal Code (Kodeks karny skarbowy
(Dz. U. z 2022 r. poz. 859, 1301) — KKS), which penalizes acts concerning tax law,
customs law as well as foreign exchange law and gambling law.

It must be remearked that in proceedings in cases of tax offences and tax misdemeanors,
the provisions of the Code of Criminal Procedure shall apply accordingly. This is a fun-
damental rule, which applies unless the provisions of the Penal Code provide otherwise.

The adjudication in all cases of fiscal offences and fiscal misdemeanors is accomplished
bycommon courts. The powers of administrative financial authorities is restricted to fine
proceedings and petty offences as in these cases the authorities do not need to adjudicate
on guilt and punishment.

From the European perspective, i.e. the one of the EPPO and OLAF the tax crimes and
fiscal offences against tax obligations and settlements for subsidies or grants regulated
by Articles 54-84 of the Penal Fiscal Code is very important as well as the tax crimes
and fiscal offences against customs duties and the rules of foreign trade in goods and
services regulated by Articles 85-96 of the Penal Fiscal Code.

(b) The Offences in the Polish Fiscal Penal Code

First of all, it should be said that making false statements in tax documents (issuing
unreliable invoices — “blank invoices”) in order to create the impression of justifying a
VAT refund would be an offence possibly falling into the EPPO’s competence:

Engaging in an activity aimed at the criminal acquisition of public revenue in the form
of value added tax, whereby a number of legally relevant documents were issued or
certified as false, stating a factual situation: tax declarations and VAT invoices stating
that value added tax was paid on the price charged for the goods sold, while in fact no
such tax was paid
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Article 56 § 2, 54 § 1, 55 § 1 connected with 20 § 2 and Art. 62 § 2,61 § 1 and 76 § 1
of Fiscal Code and Art. 299 § 1 and 5 of CC.

Judgment of Appeal Court in Poznan, 2017-09-28, 11 AKa 113/17.

Fiscal Penal Code
Section II Special part
Chapter 6 Tax offences and fiscal offences against obligations tax and settlements
for grants or subsidies
Article 54'% § 1. A taxpayer who, by evading taxation, does not disclose to the compe-
tent authority of the object or tax base or does not submit declaration, which exposes the
tax to depletion, shall be punishable by a fine of up to 720 daily rates or imprisonment
liberty, or both.
§ 2. If the amount of tax exposed to depletion is small, the perpetrator of the prohibited
act specified in § 1 is subject to a fine of up to 720 daily rates.
§ 3. If the amount of tax exposed to depletion does not exceed statutory threshold, the
perpetrator of the prohibited act specified in § 1 is subject to a fine for a tax offence

Article 55'°° § 1 A taxpayer who, in order to conceal his business activity self-employ-
ment or the actual size of this activity, uses the name and surname, name or business
name of another entity and therefore exposes the tax to depletion, shall be punishable
by a fine of up to 720 daily rates or imprisonment imprisonment up to 3 years, or to both
these penalties jointly

§ 2 If the amount of tax exposed to depletion is small, the perpetrator of the prohibited
act specified in § 1 is subject to a fine of up to 720 daily rates

§ 3 If the amount of tax exposed to depletion does not exceed statutory threshold, the
perpetrator of the prohibited act specified in § 1 is subject to a fine for a tax offence.

105 Dziat 1T Czgé¢ szczegdlna Rozdziat 6 Przestepstwa skarbowe i wykroczenia skarbowe przeciwko obowigzkom
podatkowym i rozliczeniom z tytulu dotacji lub subwencji

Art. 54.

§ 1. Podatnik, ktory uchylajac si¢ od opodatkowania, nie ujawnia wlasciwemu organowi przedmiotu lub podstawy
opodatkowania lub nie sktada deklaracji, przez co naraza podatek na uszczuplenie, podlega karze grzywny do 720
stawek dziennych albo karze pozbawienia wolnosci, albo obu tym karom tacznie.

§ 2. Jezeli kwota podatku narazonego na uszczuplenie jest malej wartosci, sprawca czynu zabronionego
okreslonego w § 1 podlega karze grzywny do 720 stawek dziennych.

§ 3. Jezeli kwota podatku narazonego na uszczuplenie nie przekracza ustawowego progu, sprawca czynu
zabronionego okreslonego w § 1 podlega karze grzywny za wykroczenie skarbowe.

106 Art. 55. § 1. Podatnik, ktory w celu zatajenia prowadzenia dzialalnosci gospodarczej na wiasny rachunek lub
rzeczywistych rozmiardw tej dziatalnosci, postuguje si¢ imieniem i nazwiskiem, nazwa lub firma innego podmiotu
i przez to naraza podatek na uszczuplenie, podlega karze grzywny do 720 stawek dziennych albo karze
pozbawienia wolnosci do lat 3, albo obu tym karom tacznie.

§ 2. Jezeli kwota podatku narazonego na uszczuplenie jest malej wartosci, sprawca czynu zabronionego
okreslonego w § 1 podlega karze grzywny do 720 stawek dziennych.

§ 3. Jezeli kwota podatku narazonego na uszczuplenie nie przekracza ustawowego progu, sprawca czynu
zabronionego okreslonego w § 1 podlega karze grzywny za wykroczenie skarbowe.
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Article 56 § 1. A taxpayer who submits to the tax authority, another declaration or dec-
laration to the authorised body or payer untruth or conceals the truth, or fails to comply
with the obligation to notify the change data covered by them, which exposes the tax to
depletion, shall be punishable by a fine of up to 720 daily rates or imprisonment liberty,
or both.

§ 2. If the amount of tax exposed to depletion is small, the perpetrator of the prohibited
act specified in § 1 is subject to a fine of up to 720 daily rates.

§ 3. If the amount of tax exposed to depletion does not exceed statutory threshold, the
perpetrator of the prohibited act specified in § 1 is subject to a fine for a tax offence.

§ 4. The penalty specified in § 3 is also subject to the taxpayer who, despite the disclo-
sure the subject or the tax base is not submitted to the authority on time the tax payer or
the payer of the declaration or statement or contrary to the obligation not submits them
via electronic means of communication or submits them inconsistently with electronic
document template.

Article 56a § 1. A taxpayer who, contrary to the obligation, does not submit to the com-
petent the tax authority of the information referred to in Art. 86a sec. 12 of the Act of
March 11, 2004 on tax on goods and services, or submits it after the deadline or provides
in it data inconsistent with the actual state, making a tax deduction contrary to the pro-
visions on tax on goods and services, is subject to a fine of up to 720 daily rates.

§ 2. In the case of a minor, the perpetrator of the offence specified in § 1 is punishable
by a fine for a tax offence. [...]

Article 56b § 1. Whoever, contrary to the obligations set out in Article. 20a sec. 1 and
art. 20f sec. 2—4 of the Act of 6 December 2008 on excise duty does not submit an
application for entry in the register of intermediary tobacco entities or does not notify
about cessation of business as an intermediary tobacco entity, or not notifies of a change
in the data contained in the application for entry in the register intermediary tobacco
entities or in the application to amend the entry to that register or submits an application
or makes a late notification or provides in them data inconsistent with the actual state,
is subject to a fine of up to 720 daily rates

§ 2. Whoever, contrary to the obligations set out in Art. 16, Art. 16b, Art. 17 and Art.
19 of the Act of 6 December 2008 on excise tax does not submit a declaration registra-
tion, simplified registration declaration, notification, notification of cessation of busi-
ness activity, or does not report a change in data contained therein, or submits them after
the deadline or provides data inconsistent with them is punishable by a fine of up to 120
daily rates.
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Article 57'°7 § 1 A taxpayer who persistently fails to pay tax on time shall be liable to
a fine for a fiscal offence.

§ 2. The court may waive the penalty if the tax due has been paid in full to the competent
authority prior to the commencement of proceedings for the fiscal offence referred to in

§1.

Article 60 [Fine for not Keeping book properly]

Article 62! § 1. Who, contrary to the obligation, does not issue an invoice or bill,
issues them in a defective manner or refuses to issue them, is subject to a fine of up to
180 daily rates.

§ 2. Who issues an invoice or bill in an unreliable way or such uses the document shall
be punishable by a fine of up to 720 daily rates or imprisonment freedom for a period of
not less than one year, or to both penalties jointly.

§ 2a. Who issues an invoice or bill in an unreliable manner or such document, and the
tax amount resulting from the invoice or the sum of the amounts the tax resulting from
the invoices is of low value, shall be punishable by a fine of up to 720 daily rates or
imprisonment liberty, or both.

§ 3. The penalty specified in § 1 is also the one who, contrary to the obligation, does not
stores the issued or received invoice or bill, or proof of purchase goods.

§ 4. The penalty specified in § 1 is also the one who, contrary to the provisions of the
Act sells without the cash register or fails to issue a document from the cash register
registering the sale.

§ 5. In the case of a minor, the perpetrator of the offence specified in § 1-4 is subject to
a fine for a tax offence.

107 Art. 57. § 1. Podatnik, ktéry uporczywie nie wplaca w terminie podatku, podlega karze grzywny za
wykroczenie skarbowe.

§ 2. Sad moze odstgpi¢ od wymierzenia kary, jezeli przed wszczgciem postepowania w sprawie o wykroczenie
skarbowe okreslone w § 1 wptacono w catosci nalezny podatek na rzecz whasciwego organu.

108 Art. 62. § 1. Kto wbrew obowigzkowi nie wystawia faktury lub rachunku, wystawia je w sposob wadliwy albo
odmawia ich wydania, podlega karze grzywny do 180 stawek dziennych.

§ 2. Kto fakture lub rachunek wystawia w sposob nierzetelny albo takim dokumentem si¢ postuguje, podlega karze
grzywny do 720 stawek dziennych albo karze pozbawienia wolno$ci na czas nie krotszy od roku, albo obu tym
karom tacznie.

§ 2a. Kto fakture lub rachunek wystawia w sposob nierzetelny albo takim dokumentem si¢ postuguje, a kwota
podatku wynikajaca z faktury albo suma kwot podatku wynikajacych z faktur jest matej wartosci, podlega karze
grzywny do 720 stawek dziennych albo karze pozbawienia wolnosci, albo obu tym karom tacznie.

§ 3. Karze okre$lonej w § 1 podlega takze ten, kto wbrew obowiazkowi nie przechowuje wystawionej lub
otrzymanej faktury lub rachunku, badZz dowodu zakupu towarow.

§ 4. Karze okreslonej w § 1 podlega takze ten, kto wbrew przepisom ustawy dokona sprzedazy z pomini¢gciem
kasy rejestrujacej albo nie wyda dokumentu z kasy rejestrujacej, stwierdzajacego dokonanie sprzedazy.

§ 5. W wypadku mniejszej wagi, sprawca czynu zabronionego okreslonego w § 14 podlega karze grzywny za
wykroczenie skarbowe.
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Article 63'% § 1. Whoever, contrary to the provisions of the Act, issues excise goods,
for which the excise duty suspension arrangement has been completed, without them
prior marking with excise stamps, shall be punishable by a fine of up to 720 daily rates
or imprisonment liberty, or both.

§ 2. The same punishment shall be, who, contrary to the provisions of the Act, brings
on territory of the country excise goods without their prior marking with excise stamps.
§ 3. The same penalty shall apply to anyone who produces outside a tax warehouse
excise goods referred to in art. 47 sec. 1 point 1, 2, 4 or 5 of the Act of December 6,
2008 on excise tax, issued from the warehouse of finished products excise goods without
their prior marking with excise stamps.

§ 4. The same punishment is subject to who leads out of the tax warehouse on the basis
of a permit to release excise goods as a taxpayer from someone else’s tax warehouse
outside the excise duty suspension arrangement, products excise duty without prior
marking with excise stamps.

§ 5. The penalty specified in § 1 is also subject to who commits the act prohibited spec-
ified in § 14 in relation to excise goods, which marked incorrectly or with inappropriate
excise stamps, in particular marks that are damaged, defaced, counterfeit, tampered with
or unimportant.

§ 6. If the excise duty is of low value, the perpetrator of the act prohibited specified in
§ 1-5 is subject to a fine of up to 720 daily rates.

§ 7. If the excise tax due does not exceed the statutory threshold, the perpetrator of the
prohibited act specified in § 1-5 is subject to a fine for a tax offence.

109 Art. 63. § 1. Kto wbrew przepisom ustawy wydaje wyroby akcyzowe, w stosunku do ktorych zakoficzono
procedure zawieszenia poboru akcyzy, bez ich uprzedniego oznaczenia znakami akcyzy, podlega karze grzywny
do 720 stawek dziennych albo karze pozbawienia wolnosci, albo obu tym karom tacznie.

§ 2. Tej samej karze podlega, kto wbrew przepisom ustawy sprowadza na terytorium kraju wyroby akcyzowe bez
ich uprzedniego oznaczenia znakami akcyzy.

§ 3. Tej samej karze podlega, kto, produkujac poza sktadem podatkowym wyroby akcyzowe, o ktorych mowa w
art. 47 ust. 1 pkt 1, 2, 4 lub 5 ustawy z dnia 6 grudnia 2008 r. o podatku akcyzowym, wydaje z magazynu wyrobdw
gotowych wyroby akcyzowe bez ich uprzedniego oznaczenia znakami akcyzy.

§ 4. Tej samej karze podlega, kto wyprowadza ze sktadu podatkowego na podstawie zezwolenia na
wyprowadzanie jako podatnik wyrobow akcyzowych z cudzego sktadu podatkowego poza procedura zawieszenia
poboru akcyzy, wyroby akcyzowe bez ich uprzedniego oznaczenia znakami akcyzy.

§ 5. Karze okreslonej w § 1 podlega takze, kto dopuszcza si¢ czynu zabronionego okreslonego w § 14 w stosunku
do wyrobow akcyzowych, ktére oznaczono nieprawidlowo Iub nieodpowiednimi znakami akcyzy, w
szczegolnosci znakami uszkodzonymi, zniszczonymi, podrobionymi, przerobionymi lub niewaznymi.

§ 6. Jezeli nalezny podatek akcyzowy jest matej wartosci, sprawca czynu zabronionego okreslonego w § 1-5
podlega karze grzywny do 720 stawek dziennych.

§ 7. Jezeli nalezny podatek akcyzowy nie przekracza ustawowego progu, sprawca czynu zabronionego
okreslonego w § 1-5 podlega karze grzywny za wykroczenie skarbowe.
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Article 63a''% § 1. Who, contrary to the provisions of the Act, sells excise goods without
them previously correctly marked with the appropriate excise stamps, is subject to a fine
of up to 720 daily rates or to deprivation of liberty, or both.

§ 2. If the excise duty is of low value, the perpetrator of the act prohibited specified in
§ 1 1s subject to a fine of up to 720 daily rates.

§ 3. If the excise tax due does not exceed the statutory threshold, the perpetrator of the
prohibited act specified in § 1 is subject to a fine for fiscal offences.

Article 64'!'' § 1. Whoever, without notice in writing within the period of the competent
authority removes from the tax warehouse excise goods not marked with excise stamps
intended for intra-Community delivery or export, is subject to a fine of up to 720 daily
rates.

§ 2. The same penalty shall be imposed on anyone who produces wine outside a tax
warehouse grapes obtained from self-cultivated grapes in question in art. 47 sec. 1 point
2 of the Act of 6 December 2008 on excise duty, no notification in writing within the
time limit of the competent authority shall issue these excise goods not marked with
excise stamps intended for their delivery intra-Community or export.

110 Art. 63a. § 1. Kto wbrew przepisom ustawy sprzedaje wyroby akcyzowe bez ich uprzedniego prawidtowego
oznaczenia odpowiednimi znakami akcyzy, podlega karze grzywny do 720 stawek dziennych albo karze
pozbawienia wolnosci, albo obu tym karom facznie.

§ 2. Jezeli nalezny podatek akcyzowy jest matej wartosci, sprawca czynu zabronionego okreslonego w § 1 podlega
karze grzywny do 720 stawek dziennych. § 3. Jezeli nalezny podatek akcyzowy nie przekracza ustawowego progu,
sprawca czynu zabronionego okreslonego w § 1 podlega karze grzywny za wykroczenia skarbowe.

" Art. 64. § 1. Kto bez powiadomienia na piSmie w terminie wlasciwego organu wyprowadza ze sktadu
podatkowego wyroby akcyzowe nieoznaczone znakami akcyzy z przeznaczeniem do dokonania ich dostawy
wewnatrzwspolnotowej lub eksportu, podlega karze grzywny do 720 stawek dziennych.

§ 2. Tej samej karze podlega, kto produkujac poza sktadem podatkowym wina gronowe uzyskane z winogron
pochodzacych z upraw wlasnych, o ktorych mowa w art. 47 ust. 1 pkt 2 ustawy z dnia 6 grudnia 2008 r. o podatku
akcyzowym, bez powiadomienia na piSmie w terminie wlasciwego organu wydaje te wyroby akcyzowe
nieoznaczone znakami akcyzy z przeznaczeniem do dokonania ich dostawy wewnatrzwspdlnotowej lub eksportu.
§ 3. Tej samej karze podlega, kto produkujac poza sktadem podatkowym alkohol etylowy, o ktérym mowa w art.
47 ust. 1 pkt 4 ustawy z dnia 6 grudnia 2008 r. o podatku akcyzowym, w gorzelni prawnie i ekonomicznie
niezaleznej od wszelkich innych gorzelni oraz niedziatajacej na podstawie licencji uzyskanej od innego podmiotu,
bez powiadomienia na pismie w terminie wlasciwego organu wydaje te wyroby akcyzowe nieoznaczone znakami
akcyzy z przeznaczeniem do dokonania ich dostawy wewnatrzwspdlnotowej lub eksportu.

§ 4. Tej samej karze podlega, kto produkujac poza sktadem podatkowym wyroby akcyzowe z wykorzystaniem
wylacznie wyrobow akcyzowych, od ktorych akcyza zostata zaptacona w wysokosci rownej lub wyzszej od kwoty
akcyzy przypadajacej do zaptaty od wyprodukowanych wyrobow akcyzowych, bez powiadomienia na pismie w
terminie wlasciwego organu wydaje te wyroby akcyzowe nieoznaczone znakami akcyzy z przeznaczeniem do
dokonania dostawy wewnatrzwspolnotowej lub na eksport.

§ 5. Tej samej karze podlega, kto produkujac poza sktadem podatkowym wyroby akcyzowe, od ktorych zostata
zaplacona przedplata akcyzy, bez powiadomienia na piSmie w terminie wlasciwego organu wydaje te wyroby
akcyzowe nieoznaczone znakami akcyzy z przeznaczeniem do dokonania dostawy wewnatrzwspdlnotowej lub na
eksport.

§ 6. Karze okreslonej w § 1 podlega takze ten, kto bez powiadomienia na piSmie w terminie wlasciwego organu
umieszcza w wolnym obszarze celnym wyroby akcyzowe nieoznaczone znakami akcyzy, przeznaczone do
sprzedazy w jednostkach handlowych tam usytuowanych.

§ 7. W wypadku mniejszej wagi, sprawca czynu zabronionego okreslonego w § 1-6 podlega karze grzywny za
wykroczenie skarbowe.
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§ 3. The same penalty shall be imposed on anyone who produces alcohol outside the tax
warehouse ethyl, referred to in Art. 47 sec. 1 point 4 of the Act of December 6, 2008 on
excise duty, in a legally and economically independent distillery other distilleries and
not operating under a license obtained from another entity, without notification in writ-
ing within the time limit of the competent authority shall issue these excise goods not
marked with excise stamps for the purpose of making them intra-community supply or
export.

§ 4. The same penalty shall be imposed on anyone who produces products outside the
tax warehouse excise duty using only excise goods on which excise duty is payable was
paid in an amount equal to or higher than the amount of excise duty attributable to pay-
ment on excise goods produced, without notice in writing within the time limit of the
competent authority it seems these excise goods unmarked excise duty intended for in-
tra-Community supplies or to export.

§ 5. The same penalty shall be imposed on anyone who produces products outside the
tax warehouse on which the excise duty prepayment was paid, without notification to in
writing within the time limit of the competent authority it seems these unmarked excise
goods excise stamps intended for intra-Community supplies or for export.

§ 6. The penalty specified in § 1 is also the one who, without notice in writing place the
products in the free zone within the time limit of the competent authority excise goods
not marked with excise stamps, intended for sale in units shops located there.

§ 7. In the case of a minor offence, the perpetrator of the offence specified in § 1-6 is
subject to a fine for a tax offence.

Article 66 § 1. Who excise means incorrectly or inappropriate excise stamps, in partic-
ular damaged ones, damaged, counterfeit, altered or invalid, is subject to a fine of up to
720 daily rates.

§ 2. In the case of a minor, the perpetrator of the offence specified in § 1 is subject to a
fine for a tax offence.

Article 68''2 § 1. Who does not fulfill the obligation to draw up a list and present it to
be confirmed by the competent authority in the case of non-trade the excise duty sus-
pension procedure for unmarked excise goods, marked incorrectly or with inappropriate

112 Art. 68. § 1. Kto nie dopelnia obowigzku sporzadzenia spisu i przedstawienia go do potwierdzenia wlasciwemu
organowi w przypadku wystgpienia w obrocie poza procedura zawieszenia poboru akcyzy wyrobow akcyzowych
nieoznaczonych, oznaczonych nieprawidlowo lub nieodpowiednimi znakami akcyzy, w szczegdlnosci znakami
uszkodzonymi, zniszczonymi, podrobionymi, przerobionymi lub niewaznymi, podlega karze grzywny do 720
stawek dziennych.

§ 2. Tej samej karze podlega, kto nie dopetnia obowigzku oznaczenia wyrobow akcyzowych legalizacyjnymi
znakami akcyzy. § 3. W wypadku mniejszej wagi, sprawca czynu zabronionego okreslonego w § 1 lub 2 podlega
karze grzywny za wykroczenie skarbowe.
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excise stamps, in particular marks that are damaged, defaced, counterfeit, tampered with
or invalid, shall be subject to a fine of up to 720 daily rates.

§ 2. The same penalty shall be imposed on anyone who fails to comply with the obliga-
tion to mark products excise stamps with legalization excise stamps.

§ 3. In the case of a minor, the perpetrator of the offence specified in § 1 or 2 is punish-
able by a fine for a tax offence.

Article 69''° § 1. Whoever takes the test without official verification activities directly
related to the production, import or trade in products excise stamps, as well as their
marking with excise stamps, is subject to a fine of up to 720 daily rates.

§ 2. Who gives untrue data about the type, quantity or quality manufactured excise
goods, is subject to a fine of up to 360 daily rates.

§ 3. Who, contrary to the provisions, removes excise goods from the place of production,
processing, consumption, storage or during transport, is subject to a fine of up to 240
daily rates. § 4. Attempting a tax offence specified in § 2 or 3 is punishable.

Article 70''* § 1. Whoever, contrary to the provisions of the Act, disposes or otherwise
transfers excise stamps to an unauthorised person, shall be punishable by a fine of up to
720 daily rates or imprisonment liberty, or both.

§ 2. The same penalty shall be imposed on anyone who, in order to use or put into cir-
culation purchases or otherwise accepts excise stamps from an unauthorised person or
removes them from the excise goods in order to reuse or introduce them in circulation.
§ 3. Attempting a tax crime specified in § 1 or 2 is punishable.

§ 4. The penalty specified in § 1 is also the one who, without being to this authorised,
holds, stores, transports, sends or transfers excise stamps. § 5. In the case of a minor, the
perpetrator of the offence specified in § 1, 2 and 4 is subject to a fine for a tax offence.

113 Art. 69. § 1. Kto bez przeprowadzenia urzedowego sprawdzenia podejmuje czynno$ci bezposrednio zwigzane
z produkcja, importem lub obrotem wyrobami akcyzowymi, a takze z ich oznaczaniem znakami akcyzy, podlega
karze grzywny do 720 stawek dziennych.

§ 2. Kto podaje nieprawdziwe dane o rodzaju, iloéci lub jakosci wyprodukowanych wyrobow akcyzowych,
podlega karze grzywny do 360 stawek dziennych.

§ 3. Kto wbrew przepisom usuwa wyroby akcyzowe z miejsca produkcji, przerobu, zuzycia, przechowywania lub
podczas przewozu, podlega karze grzywny do 240 stawek dziennych. § 4. Usitowanie przestepstwa skarbowego
okreslonego w § 2 lub 3 jest karalne

114 Art. 70. § 1. Kto wbrew przepisom ustawy zbywa lub w inny sposob przekazuje znaki akcyzy osobie
nieuprawnionej, podlega karze grzywny do 720 stawek dziennych albo karze pozbawienia wolno$ci, albo obu tym
karom tacznie.

§ 2. Tej samej karze podlega, kto w celu uzycia lub wprowadzenia w obieg nabywa lub w inny sposéb przyjmuje
znaki akcyzy od osoby nieuprawnionej lub usuwa je z wyrobu akcyzowego w celu ponownego ich uzycia lub
wprowadzenia w obieg.

§ 3. Usitowanie przestgpstwa skarbowego okreslonego w § 1 lub 2 jest karalne.

§ 4. Karze okreslonej w § 1 podlega takze ten, kto, nie bedac do tego uprawnionym, posiada, przechowuje,
przewozi, przesyta lub przenosi znaki akcyzy. § 5. W wypadku mniejszej wagi, sprawca czynu zabronionego
okreslonego w § 1, 2 1 4 podlega karze grzywny za wykroczenie skarbowe
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Chapter 7 Tax offences and fiscal offences against customs duties and the rules of
foreign trade in goods and services

Article 85 § 1. Who extorts a permit or other similar document concerning conditions
for trade in goods or services with foreign countries, regulated by the provisions referred
to in Art. 53 § 32 or 33, by fraudulently misleading the authority authorised to issue such
documents, shall be punishable by a fine of up to 720 daily rates or imprisonment liberty
for up to 2 years, or to both these penalties jointly.

§ 2. The same punishment is subject to who uses the document obtained in a way spec-
ified in § 1.

§ 3. Attempting a tax crime specified in § 1 or 2 is punishable. § 4. In the case of a
minor, the perpetrator of the offence specified in § 1 or 2 is subject to a fine for a tax
offence.

Article 86''°> § 1. Who, failing to fulfill his customs obligation, imports or exports
goods from abroad without presenting them to the authority or customs declaration,
which exposes the customs duty to depletion, shall be punishable by a fine of up to 720
daily rates or imprisonment liberty, or both.

§ 2. The same penalty shall apply to the perpetrator, if the customs smuggling concerns
the goods in foreign trade, for which there is a non-tariff regulation.

§ 3. If the amount of duty exposed to depletion or the value of the goods in foreign trade,
for which there is non-tariff regulation, is small values, the perpetrator of the prohibited
act specified in § 1 or 2 is subject to a fine of up to 720 daily rates.

§ 4. If the amount of duty exposed to depletion or the value of the goods in foreign trade,
for which there is a non-tariff regulation, no exceeds the statutory threshold, the perpe-

trator of the prohibited act specified in § 1 or 2 is subject to a fine for a tax offence.
§ 5. (repealed).

115 Art. 86. § 1. Kto, nie dopelniajgc cigzgcego na nim obowigzku celnego, przywozi z zagranicy lub wywozi za
granice towar bez jego przedstawienia organowi celnemu lub zgtoszenia celnego, przez co naraza nalezno$¢ celng
na uszczuplenie, podlega karze grzywny do 720 stawek dziennych albo karze pozbawienia wolnosci, albo obu tym
karom tacznie.

§ 2. Tej samej karze podlega sprawca, jezeli przemyt celny dotyczy towaru w obrocie z zagranica, co do ktdrego
istnieje reglamentacja pozataryfowa.

§ 3. Jezeli kwota nalezno$ci celnej narazonej na uszczuplenie lub warto§¢ towaru w obrocie z zagranicg, co do
ktérego istnieje reglamentacja pozataryfowa, jest matej warto$ci, sprawca czynu zabronionego okreslonego w § 1
lub 2 podlega karze grzywny do 720 stawek dziennych.

§ 4. Jezeli kwota naleznosci celnej narazonej na uszczuplenie lub warto$¢ towaru w obrocie z zagranicg, co do
ktorego istnieje reglamentacja pozataryfowa, nie przekracza ustawowego progu, sprawca czynu zabronionego
okreslonego w § 1 Iub 2 podlega karze grzywny za wykroczenie skarbowe.

§ 5. (uchylony)
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Article 87''6 § 1. Who by misleading the authority authorised to inspect customs duty
exposes the customs duty to depletion, shall be punishable by a fine of up to 720 daily
rates or imprisonment liberty, or both.

§ 2. The same penalty shall be imposed on the perpetrator, if the customs fraud concerns
the goods or services in foreign trade for which there is a non-tariff regulation.

§ 3. If the amount of customs duty exposed to depletion or the value of goods or services
in foreign trade for which there is non-tariff regulation, is of low value, the perpetrator
of the prohibited act specified in § 1 or 2 is subject to a fine of up to 720 daily rates.

§ 4. If the amount of duty exposed to depletion or the value of the goods or services in
foreign trade for which there is non-tariff regulation, does not exceed the statutory
threshold, the perpetrator of the prohibited act specified in § 1 or 2 is subject to a fine
for a tax offence.

Article 88''7 § 1. Who, being entitled to use the clearance procedure goods covered by
this procedure on the basis of a declaration made in the form of orally, does not re-export
it or does not take any other action in order to close the procedure, in accordance with
art. 215 sec. 1 of the Union Customs Code, thereby exposing the customs duty to deple-
tion, is subject to a fine of up to 720 daily rates.

§ 2. The same penalty shall apply to the perpetrator, if the prohibited act concerns the
goods in foreign trade, for which there is a non-tariff regulation.

§ 3. If the amount of duty exposed to depletion or the value of the goods in foreign trade,
for which there is a non-tariff regulation, no exceeds the statutory threshold, the perpe-
trator of the prohibited act specified in § 1 or 2 is subject to a fine for a tax offence.

116 Art. 87. § 1. Kto przez wprowadzenie w blad organu uprawnionego do kontroli celnej naraza nalezno$¢ celng
na uszczuplenie, podlega karze grzywny do 720 stawek dziennych albo karze pozbawienia wolnosci, albo obu tym
karom tacznie. § 2. Tej samej karze podlega sprawca, jezeli oszustwo celne dotyczy towaru lub ustugi w obrocie
z zagranicg, co do ktorych istnieje reglamentacja pozataryfowa

§ 3. Jezeli kwota naleznosci celnej narazonej na uszczuplenie lub warto$¢ towaru lub ustugi w obrocie z zagranicag,
co do ktorych istnieje reglamentacja pozataryfowa, jest matej wartosci, sprawca czynu zabronionego okre§lonego
w § 1 lub 2 podlega karze grzywny do 720 stawek dziennych. § 4. Jezeli kwota naleznosci celnej narazonej na
uszczuplenie lub warto$¢ towaru lub uslugi w obrocie z zagranica, co do ktoérych istnieje reglamentacja
pozataryfowa, nie przekracza ustawowego progu, sprawca czynu zabronionego okreslonego w § 1 lub 2 podlega
karze grzywny za wykroczenie skarbowe.

17 Art. 88. § 1. Kto, bedgc uprawnionym do korzystania z procedury odprawy czasowej towaru objetego tg
procedura na podstawie zgloszenia dokonanego w formie ustnej, nie dokonuje jego powrotnego wywozu lub nie
podejmuje innych czynno$ci w celu zamknigcia procedury, zgodnie z art. 215 ust. 1 unijnego kodeksu celnego,
przez co naraza naleznos$¢ celng na uszczuplenie, podlega karze grzywny do 720 stawek dziennych.

§ 2. Tej samej karze podlega sprawca, jezeli czyn zabroniony dotyczy towaru w obrocie z zagranica, co do ktdrego
istnieje reglamentacja pozataryfowa.

§ 3. Jezeli kwota naleznosci celnej narazonej na uszczuplenie lub warto$¢ towaru w obrocie z zagranicg, co do
ktorego istnieje reglamentacja pozataryfowa, nie przekracza ustawowego progu, sprawca czynu zabronionego
okreslonego w § 1 Iub 2 podlega karze grzywny za wykroczenie skarbowe
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Article 89!'® § 1. Who uses the goods changes the purpose, purpose or does not keep
other condition on which the release of the goods in whole or in part depends from
customs duties, in particular from customs duties, or the application of a zero, reduced
one or a preferential duty rate, is subject to a fine of up to 720 daily rates.

§ 2. The same penalty shall apply to the perpetrator, if the prohibited act applies to goods
or services in foreign trade, which were exempted from non-tariff rationing.

§ 3. If uncollected duty or value of goods or services in circulation with foreign coun-
tries, which are exempt from non-tariff regulation, does not exceed statutory threshold,
the perpetrator of the prohibited act specified in § 1 or 2 is subject to a fine for a tax
offence.

Article 90'"° § 1. Who removes goods or means of transport from customs supervision,
shall be punishable by a fine of up to 720 daily rates or imprisonment imprisonment up
to 3 years, or to both these penalties jointly.

§ 2. The same punishment shall be, who without the consent of the authorised body
destroys, damages or removes the Customs seals.

§ 3. In the case of a minor, the perpetrator of the offence specified in § 1 or 2 is subject
to a fine for a tax offence.

Article 91'2° § 1. Who acquires, stores, transports, sends or transfers goods constituting
the subject of a prohibited act specified in art. 86—90 § 1, or helps in its disposal, or

118 Art. 89. § 1. Kto w uzyciu towaru zmienia cel, przeznaczenie lub nie zachowuje innego warunku, od ktérego
uzaleznione jest zwolnienie towaru w catosci lub w czgéci od naleznosci celnej, w szczegolnosci od cta, albo
zastosowanie zerowej, obnizonej lub preferencyjnej stawki celnej, podlega karze grzywny do 720 stawek
dziennych.

§ 2. Tej samej karze podlega sprawca, jezeli czyn zabroniony dotyczy towaru lub ustugi w obrocie z zagranica,
ktore zwolniono od reglamentacji pozataryfowe;j.

§ 3. Jezeli niepobrana nalezno$¢ celna lub warto$¢ towaru lub ustugi w obrocie z zagranica, ktére zwolniono od
reglamentacji pozataryfowej, nie przekracza ustawowego progu, sprawca czynu zabronionego okreslonego w § 1
lub 2 podlega karze grzywny za wykroczenie skarbowe

119 Art. 90. § 1. Kto usuwa towar lub $rodek przewozowy spod dozoru celnego, podlega karze grzywny do 720
stawek dziennych albo karze pozbawienia wolnosci do lat 3, albo obu tym karom tacznie. § 2. Tej samej karze
podlega, kto bez zgody uprawnionego organu niszczy, uszkadza lub usuwa zamkniecie celne. § 3. W wypadku
mniejszej wagi, sprawca czynu zabronionego okreslonego w § 1 lub 2 podlega karze grzywny za wykroczenie
skarbowe.

120 Art. 91. § 1. Kto nabywa, przechowuje, przewozi, przesyla lub przenosi towar stanowigcy przedmiot czynu
zabronionego okreslonego w art. 86-90 § 1, lub pomaga w jego zbyciu albo ten towar przyjmuje lub pomaga w
jego ukryciu, podlega karze grzywny do 720 stawek dziennych albo karze pozbawienia wolnosci do lat 3, albo
obu tym karom tgcznie.

§ 2. Kto nabywa, przechowuje, przewozi, przesylta lub przenosi towar, o ktérym na podstawie towarzyszacych
okoliczno$ci powinien i moze przypuszczad, ze stanowi przedmiot czynu zabronionego okreslonego w art. 86—90
§ 1, lub pomaga w jego zbyciu albo ten towar przyjmuje lub pomaga w jego ukryciu, podlega karze grzywny do
720 stawek dziennych.

§ 3. Jezeli kwota naleznosci celnej lub warto$¢ towaru w obrocie z zagranica, co do ktdrego istnieje reglamentacja
pozataryfowa, jest matej wartosci, sprawca czynu zabronionego okreslonego w § 1 podlega karze grzywny do 720
stawek dziennych.

EPPO/OLAF Compendium 119




Polish Authorities Investigating PIF Acquis Offences

accepts the goods or helps to hide them, shall be punishable by a fine of up to 720 daily
rates or imprisonment imprisonment up to 3 years, or to both these penalties jointly.

§ 2. Who acquires, stores, transports, sends or transfers the goods, which based on the
surrounding circumstances should and may assume that it is the subject of the prohibited
act specified in Art. 86—90 § 1, or helps in his sale, or accepts the goods or helps to hide
them, is subject to a fine of up to 720 daily rates.

§ 3. If the amount of customs duty or the value of the goods traded with foreign coun-
tries, what to which there is a non-tariff regulation, is of little value, the perpetrator of
the act prohibited specified in § 1 is subject to a fine of up to 720 daily rates.

§ 4. If the amount of customs duty or the value of the goods traded with foreign coun-
tries, what to which there is a non-tariff regulation does not exceed the statutory thresh-
old, the perpetrator of the prohibited act specified in § 1 or 2 is subject to a fine for a tax
offence.

Article 922! § 1. Who, by providing data inconsistent with the actual state or concealing
the actual state of affairs misleads the competent authority, exposing the undue repay-
ment of duty or remission of duty owed to pay, shall be punishable by a fine of up to
720 daily rates or imprisonment freedom, or both penalties together.

§ 2. If the amount exposed to undue repayment or remission of customs duty is of low
value, the perpetrator of the prohibited act specified in § 1 is subject to a fine of up to
720 daily rates.

§ 3. If the amount at risk of undue repayment or remission of customs duties does not
exceed the statutory threshold, the perpetrator of the prohibited act specified in § 1 is
subject to a fine for a tax offence.

Article 93'22 § 1. (repealed).

§ 2. Who grossly violates the provisions of the customs law in terms of conditions the
operation of a free zone or customs warehouse, is subject to a fine of up to 240 daily
rates.

§ 3. The penalty specified in § 2 is also the one who flagrantly violates the provisions in
terms of the conditions for running a temporary storage warehouse.

§ 4. Jezeli kwota naleznosci celnej lub warto§¢ towaru w obrocie z zagranica, co do ktoérego istnieje reglamentacja
pozataryfowa, nie przekracza ustawowego progu, sprawca czynu zabronionego okreslonego w § 1 lub 2 podlega
karze grzywny za wykroczenie skarbowe

121§ 2. Jezeli kwota narazona na nienalezny zwrot lub umorzenie naleznosci celnej jest malej wartoéci, sprawca
czynu zabronionego okreslonego w § 1 podlega karze grzywny do 720 stawek dziennych.

§ 3. Jezeli kwota narazona na nienalezny zwrot lub umorzenie naleznosci celnej nie przekracza ustawowego progu,
sprawca czynu zabronionego okre§lonego w § 1 podlega karze grzywny za wykroczenie skarbowe.

122 Art. 93. § 1. (uchylony)

§ 2. Kto razaco narusza przepisy prawa celnego w zakresie warunkow dziatalno$ci wolnego obszaru celnego lub
sktadu celnego, podlega karze grzywny do 240 stawek dziennych.

§ 3. Karze okreslonej w § 2 podlega takze ten, kto razgco narusza przepisy w zakresie warunkow prowadzenia
magazynu czasowego sktadowania.
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Article 94!2° § 1. Who, contrary to the obligation, does not provide oral explanations or
explanations relevant for customs control or does not provide the required ones docu-
ments relating to foreign trade in goods or services, is subject to a fine of up to 720 daily
rates.

§ 2. The same punishment shall be subject to the person who is otherwise entitled to
carrying out control activities or customs supervision prevents or hinders performance
of an official activity, in particular who refuses to perform an activity preparatory
measures for customs control or fails to fulfill the immediate obligation delivery of the
goods to the place indicated by the customs authority.

§ 3. In the case of a minor, the perpetrator of the offence specified in § 1 or 2 is subject
to a fine for a tax offence.

Article 95'** § 1. Whoever, contrary to the obligation, does not keep documents im-
portance for customs control, is subject to a fine of up to 180 daily rates.

§ 2. In the case of a minor, the perpetrator of the offence specified in § 1 is subject to a
fine for a tax offence.

bb. Examples and precedents

There are different types of fraud against the EU budget. A basic distinction must be 113
made between fraud on the revenue side and fraud on the expenditure side. This sepa-
ration applies not only to investigations by the delegated public prosecutors, but also to
OLAF investigators'?> and national authorities in administrative procedures (especially

on the expenditure side, for example in the case of subsidies). It can be distinguished
between:

- Non-procurement expenditure fraud
- Procurement expenditure fraud

- VAT revenue fraud

- Non-VAT revenue fraud

- corruption cases (4% in 2021).

123 Art. 94. § 1. Kto wbrew obowigzkowi nie udziela wyjasnief ustnych lub na piémie majacych znaczenie dla
kontroli celnej lub nie udostepnia wymaganych dokumentéw dotyczacych obrotu z zagranica towarami lub
ustugami, podlega karze grzywny do 720 stawek dziennych.

§ 2. Tej samej karze podlega ten, kto w inny sposob osobie uprawnionej do przeprowadzania czynnosci
kontrolnych lub dozoru celnego udaremnia lub utrudnia wykonanie czynnosci stuzbowej, w szczeg6élnosci kto
odmawia wykonania czynnosci przygotowawczych do kontroli celnej lub nie dopelnia obowigzku niezwtocznego
dostarczenia towaru do miejsca wskazanego przez organ celny.

§ 3. W wypadku mniejszej wagi, sprawca czynu zabronionego okreslonego w § 1 lub 2 podlega karze grzywny za
wykroczenie skarbowe.

124 Art. 95. § 1. Kto wbrew obowigzkowi nie przechowuje dokumentéw majacych znaczenie dla kontroli celne;j,
podlega karze grzywny do 180 stawek dziennych.

§ 2. W wypadku mniejszej wagi, sprawca czynu zabronionego okreslonego w § 1 podlega karze grzywny za
wykroczenie skarbowe.

125 Krawczak 2021.
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(1) Examples for Frauds

Fraud may include primarily damage to the budget. There are two ways the budget may
be damaged. First by revenue frauds (aa.) and seconly by expenditure-related budget
fraud (bb.).

(a) Revenue frauds

Revenue frauds are manifold. First, the scheme should be identified. For this, it is
worthwhile to compare the suspected behaviour with known behaviour patterns. From
a legal as well as a police point of view, the overview of crime patterns is useful. VAT
fraud may be concerned as well as customs duties fraud. A recent dissertation pointed
out that:

(aa) VAT Fraud Scenery

VAT frauds are quite common and well known in Poland. Just recently in April 2023
the Central Police Bureau for Investigation reported that big carousel group had been
identified. It reported that 22 people were suspected of having operated within four or-
ganised crime groups, inflicted by the CBSP and the West Pomeranian division of the
National Prosecutor’s Office. The general public was informed that there are over 350
suspects in the whole case and the losses of the State Treasury as a result of the activities
of gangs are estimated at approx. PLN 140 million, and the amount for which VAT
invoices were issued is approx. PLN 1.5 billion.!?® Interestingly the case a connection
to Spain, which shows that the case is transnational and of European nature.

If these kind of cases should be investigated faster and easier in the future, Poland will
need to decide to opt-in to the EPPO mechanism because VAT frauds are one of the
main buisnesses of the EPPO and it has already reached several convictions in Germany,
Italy and had a case that related to Poland in the Frankfurt Regional Office of the EPPO,
which showed that criminals use Poland as a kind of hiding in VAT fraud cases (see —
German Compendium).

Another Case-Example that we found in Judgement Datatbases reveals that the smug-
gling of cigarettes and the exemption from intra-community duties is a common revenue
fraud, which would make it more than worth that Poland enter the EPPO mechanism.'?’

126 Polish Central Police Investigation Bureau, News 16.5.2023, online: https://cbsp.policja.pl/cbs/aktualnosci/
231150,22-0soby-podejrzane-do-karuzeli-podatkowej.html. Accessed 6 August 2024.

127 Today, Polish national authorities are still struggling with international legal aid requests and European Inves-
tigation Orders in these cases, where if they were part of the EPPO they could simply use the mechanism of Articles
31 and 32 of the EPPO Regulation, falling back on their same national prosecutors as before, who would be dele-
gated to Luxembourg “only on paper” as double-had prosecutors fort he time they investigate on behalf of the
EPPO.
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Thus closed case showed the same problems and is another example for a national VAT 119
fraud case and its handling by the Polish justice:

Case Study 1: VAT Fraud Schemes/Examples

m VAT Fraud Schemes/Examples

This case relates to a national VAT fraud case and judgement:

Sad Rejonowy w Toruniu z 2019-10-21Data orzeczenia:21 pazdziernika 2019Data
publikacji:9 stycznia 2020Sygnatura:II K 1350/18Sad:Sad Rejonowy w Toruniu.
[ District Court in Torun, 2nd Criminal Division].

“As a result of a tax audit carried out at the tax office, it was revealed that the taxpayer
overstated the input tax to be deducted in the total amount of PLN 235,322 despite not
documenting the right to reduce the tax due by the input tax, which resulted in a deple-
tion of the tax on goods and services for the months from February 2012 to February
2013 year in the total amount of PLN 125,464. The tax inspection authority clearly es-
tablished that the Ministry of Economy had given untruths in the VAT-7 declarations
submitted to the Head (...) in T..”

Sad Rejonowy w Inowroclawiu z 2016-04-15Data orzeczenia:15 kwietnia
2016Data publikacji:4 kwietnia 2017Data uprawomocnienia:27 pazdziernika
2016

Example of a case with several defendants and many evidence requests, District Court
in Inowroctaw, VI Criminal Department.

Court of Appeal in Gdansk of 2021-09-30Judgment date:September 30, 2021Date
of publication:June 30, 2022Validation date:September 30, 2021Signature:11 AK
340/20.

This case concerned VAT deductions in criminal matters related to cigarettes, smug-
gling and customs offences.

District Court in Lublin of 2022-03-31Judgment date:31 mark 2022Date of
publication:July 20, 2022Signature:1V K 369/20Court:District Court in Lublin

“In the period from June 2017 in B. and other towns in the Republic of Poland, among
others in N., S., St. there was a criminal group involved in the smuggling of cigarettes,
omitting the applicable fees regulated by law, across the border with Ukraine across the

river B. At that time, the group was led by JM. The group consisted of different people
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in different periods, including KD (1) from April 2018. Also participated in the group
KD (3), JD, SM, SPand other fixed and undefined persons. On the Ukrainian side, OS,
as well as other persons not covered by these proceedings, participated in the smuggling
of cigarettes. The operating scheme of the group consisted in the OS organizing tobacco
products in Ukraine. Cigarettes were then delivered by fixed and undetermined persons
across the B River on dedicated pontoons. The collection on the Polish side of the bor-
der was initially handled by JM and other persons acting on his instructions. Then the
cars transported the cigarettes to the agreed places where they were hidden, after which
the cigarettes were placed on the market.”

Nota bene: This last judgement shows how the new look (layout) of judgements in Po-
land shall be from now on. It contains a clear division of facts, evidence, tools of inves-

tigations, justification etc.].

(bb) Customs Revenue Case

Customs Revenue Cases often relate to typical customs duties and result in fraud if these
duties are evated.

On May, 4th 2023 the Polish Criminal Investigation Bureau informed the general public
that it distangled a smuggling and duties evasion case involving cigarettes:

“The findings of the officers show that the organized crime group has been operating
since 2015 not only in Poland, but also abroad. According to investigators, its mem-
bers smuggled tobacco products from Poland to Great Britain, Sweden and France.
Illegal cigarettes were produced in Poland or smuggled from Belarus. The cigarettes
were then smuggled to other countries through registered transport companies. As a
result of the operation of an organised criminal group, the State Treasury’s losses due
to failure to pay excise duty and VAT were estimated at approximately PLN 200
million.

Actions in which CBSP and KAS officers participated were carried out in the follow-
ing voivodeships: Lubelskie, Lubuskie, Mazowieckie, Kujawsko-Pomorskie, Pomor-
skie and Podlaskie. As a result, 25 people were detained and 47 houses, flats, offices
and other facilities used by the suspects were searched, securing various types of doc-
uments, including notarial deeds, bank statements, accounting documentation, but
also 3 devices for the production of cigarettes, cigarettes without Polish excise stamps
and semi-finished products for their production and packaging. In addition, the offic-
ers seized 3 units of firearms, ammunition and narcotics.

In the Lublin Branch Office of the Department for Organized Crime and Corruption
of the National Prosecutor’s Office in Lublin, 24 detainees were charged with partic-
ipation in an organized criminal group, including one person charged with leading

124 Poland




Polish Authorities Investigating PIF Acquis Offences

this group. The detained persons are also suspected of fiscal crimes related to trade,
intra-Community deliveries and exports of tobacco products for which excise duty
and VAT have not been paid in Poland. In addition to the above-mentioned, a family
member of one of the suspects was charged with money laundering and obstruction
of justice. Suspects’ property with a total value of over PLN 10 million, including
money in the amount of over PLN 1.3 million, was secured against the penalties and
punitive measures imposed on the suspects.

On the basis of the collected evidence, the court imposed a preventive measure in the
form of pre-trial detention for 3 months against 10 persons.”!?

Comment: What do all these cases listed above have in common? They would, if Po-
land would be part of the EPPO potentially fall into the scope of the EPPO (nota bene:
Art. 22 and 23 EPPO Regulation). Until then, the Polish Criminal Prosecution Offices
investigate these cases under the heavy burden of the mutual recognition laws, the in-
ternational legal assistance, which is quite slow and complicated as it is mostly still
paper-based, without personal contact and decided in the mills of justice. The EPPO
mechanism therefore needs intercession in Poland and has to advertise on its own behalf.
Above all, however, Poland should commission research into the simplifications of the
judiciary in the field of combating fraud of a cross-border nature if Poland were to par-
ticipate in the EPPO. The case also shows the importance for the EPPO of seeking con-
nections to external partners at an early stage.

(b) Expenditure frauds

(aa) Subsidy Fraud Scenery

A recent case (2023) got a lot of attention. The Polish public prosecutor’s office in
Gdansk is said to have uncovered a subsidy fraud in the amount of 11 million zloty
(approx. 2,432,485.00 euros).

An attachment has already been raised. On 13 April 2023 a message from the Polish
Anti-Corruption Bureau was made public.

Let us take a critical look at the case and first present the self-portrayal of the authority.
Then we analyse the investigative tools used, ask how the public prosecutor’s office
found out about the crime of subsidy fraud.

128 Central Police Investigation Bureau, News 4.5.23, online: https://cbsp.policja.pl/cbs/aktualnosci/229016,
Nielegalne-papierosy-byly-przemycane-do-krajow-UE-i-UK-rozbity-gang-akcyzowy.html. Accessed 6 August
2024.
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Case Study 2: Subsidy Fraud Schemes/Examples

Subsidy Fraud Schemes/Examples

%

This case relates to a national subsidy fraud case.

“An indictment against members of a criminal group extorting EU subsidies has been
filed at the District Court in Gdansk. The defendants include former members of the
management board of the Pomeranian Special Economic Zone Ltd., researchers from
the Gdansk University of Technology and a former local government official. The
investigation was conducted by officers of the CBA Regional Office in Gdansk un-
der the supervision of the Regional Prosecutor’s Office in Gdansk.

Multi-million zloty frauds

The indictment was filed against 22 persons, 11 of whom acted as part of an orga-
nised crime group.

The indictment includes former members of the management board of the Pome-
ranian Special Economic Zone Ltd., a former deputy director of the Department of
Regional Programmes of the Office of the Marshal of the Pomorskie Voivodeship
and two academics of the Gdansk University of Technology.

The perpetrators provided inaccurate data on the financial standing of the companies
applying for grants, false information about the co-participating entities and over-
stated the costs of project implementation in their applications for funding for new
technology projects.

The total amount of defrauded funds amounted to over PLN 11 million. Ultimately,
the perpetrators intended to defraud another PLN 112 million.

Furthermore, members of the criminal group committed a crime of fraud to the bene-
fit of the Pomorska Special Economic Zone Ltd., causing damage to it of over PLN
4 million, and attempted to defraud two banks for over PLN 10 million.

Acting to the detriment of the company and abuse of power

The former members of the management board of the Pomeranian Special Economic
Zone Ltd. were charged with acting negligently towards the company’s assets which
caused damage to the property of the entity they managed to the amount of over PLN
6 million and were found to have brought a direct threat of damage of over PLN 25
million. The mismanagement of the board was connected with the failure to apply
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the provisions of the Public Procurement Law and the conclusion of contracts that
were not economically reasonable.

The local government official was accused of exceeding his powers and failing to
fulfil his duties by changing the content of the post-control report in favour of the
Pomeranian Special Economic Zone Ltd. in connection with the control carried out
in relation to the subsidy for the purchase of equipment for the Gdansk Science and
Technology Park managed by the Pomeranian Special Economic Zone Ltd.

Hundreds of interrogations, thousands of documents — multi-pronged CBA investi-
gation

In the course of the multi-threaded investigation, officers of the Central Anti-Cor-
ruption Bureau Regional Office in Gdansk carried out over one hundred searches,
secured over 200 data carriers, and questioned several hundred witnesses, experts
and specialists. They conducted over 2.5 thousand visual inspections of secured ob-
jects and obtained documents. Motions and European investigation warrants were
filed for procedural activities carried out outside Poland. The material gathered con-

tains over 3 million cards. [...]"'%°

The Prosecutor filed different offences, e.g. Art. 286 and 294 Criminal Code.

“Criminal liability of perpetrators

Members of the criminal group have been charged with offences under
Article 286 § 1 of the Criminal Code in connection with Article 294 §1 of the
Criminal Code and Article 299 § 1, § 5, and § 6 of the Criminal Code. These

acts are punishable by up to 10 years of imprisonment.

The former members of the management board of the Pomeranian Special
Economic Zone Ltd. and the local government official face similar liability
in connection with the qualification of their acts under Articles 296 § 1 and
§ 3 of the Criminal Code and 231 § 2 of the Criminal Code.

The researchers face a penalty of up to 8 years of imprisonment in connection

with the allegation that they committed acts under Article 228 § 1 of the

Criminal Code.”!3°

129 Central Anti-Corruption Bureau, News, online: https://www.cba.gov.pl/en/news/1029,11-million-zlotys-of-

defrauded-subsidies-an-indictment-is-issued.html. Accessed 6 August 2024.

130 Central Anti-Corruption Bureau, News, online: https://www.cba.gov.pl/en/news/1029,11-million-zlotys-of-

defrauded-subsidies-an-indictment-is-issued.html. Accessed 6 August 2024.
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(bb) EARDF Funding

The following case could easily develop into a criminal case if the sums were higher or
the conduct carried out with criminal intent. Expenditure frauds often relate to tendering
procedures (procurement frauds) or subsidy frauds i.e. Situations in which the
individuals get money from the State or the Union budget to achieve goals (e.g. policy
goals).

Case Study 3: EARDF Funding — A Case, which Involved ARMA

|-.-!H EARDF Funding

Ref. act] ACa1171/15

JUDGMENT
ON BEHALF OF THE REPUBLIC OF POLAND

1. dismisses the appeal,;

2. Orders (...) the limited liability company with its registered office in K. to the
Agency for Restructuring and Modernization of Agriculture with its registered
office in W. the amount of PLN 10,800 (ten thousand eight hundred) as
reimbursement of the costs of legal representation in the appeal proceedings.
[...] [The Defendant, a farmer, who was granted money from a grant under the
EARDF Funding, appealed against a judgement that found him

Ref. act ] ACa 1171/15

[Summary of Facts and JUSTIFICATION]

The case dealt with limited liability company with its registered office in K. applied
for an award from the Agency for Restructuring and Modernization of Agricul-
ture in W. the amount of PLN 19,754,840.80 [...].

The agreement concerned the implementation of the operation under the program
“Improvement of the competitiveness of the forestry and agricultural sector” mea-
sures “increasing the added value of basic agricultural and forestry production”. Un-
der the contract, the claimant undertook to carry out the operation in the form of the
construction of a meat processing plant in K.and the defendant undertook to pay
the claimant, in accordance with the terms and conditions specified in the agreement
and on the basis of the submitted application for payment, assistance in the amount
of PLN 19,754,840.80, but not more than 40% of the incurred eligible costs of the

operation. The funds came from (...) the Agricultural Fund for (...) O. (...).
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[...]

1.e. in buildings that were built under a co-financing agreement, while the content of
the agreement concluded that the aid granted is individualized and is granted only to
a specific entrepreneur in return for the fulfillment of specific obligations by him, and
1s not transferred to the “production plant”. The defendant also argued that during the
verification of the application, the fact of the plaintiff’s cooperation with (...) a limited
liability company was revealedin the field of meat cutting and renting some rooms in
the buildings of the processing plant. According to the defendant, this meant that the
reported operation was not used solely for the purposes of the plaintiff’s business and
was not used exclusively by her — contrary to § 5 sec. 1 point 4b of the agreement and
art. 72 of Council Regulation (EC) No 1698/2005.

The claimant (acting as a beneficiary) and ARiMR concluded on January 11, 2010 an
aid granting agreement No. (...)- (...)- (...).

[...]

[Then, t]he beneficiary undertook to implement the operation by means of which the
objective of building a meat processing plant in K. was to be achieved. ARMA under-
took to pay the beneficiary, under the conditions specified in the agreement and on
the basis of the submitted application for payment, aid in the amount of PLN
19,754,840.80, but not more than 40% of the incurred eligible costs of the operation.
For its part, the beneficiary undertook to meet a number of conditions, including in
terms of hygiene and sanitary standards.

[The farmer was granted the money he needed to achieve the aim of the contract in
the following time].

[...]

In the letter of October 26, 2010 of the Voivodship Inspector for Environmental Pro-
tection in L., it was stated that the claimant meets the requirements of the processing
plant in K.environmental requirements.

[...]

The District Court established that in a letter of 11 January 2011, ARMA refused
to make the payment, citing as the reason for its decision, in the first place, the fact
of transferring part of the enterprise and conducting business activity by third parties
in the plant built as part of the support provided for the claimant (lease agreement 20
m 2 for office activities of the tenant’s branch, concluded on January 26, 2010 with
(...) sp. z oo and concluded on September 20, 2009 with (...) sp. z 0o a lease agreement
of 756 m 2- gutter rooms and social rooms), which constituted a violation of the
provisions of the contract and the provisions of Council Regulation (EC) No
1698/2005. In addition, ARMA pointed out that the claimant failed to comply with
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the provisions of the contract concluded by the parties due to deficiencies in the do-
cumentation, which, despite being requested to provide explanations twice, were
not supplemented.

[...] In the final report of July 3, 2013, the European Fraud Office (OLAF ) stated
that the tender for the construction and outfitting of a slaughterhouse in K. conducted
by the claimant had been manipulated, because three companies that participated in
the tender had trade relations with each other. Based on the results of the investi-
gation, OLAF concluded that there were no grounds for paying the amount of aid to
the claimant.

The District Court determined that the meat processing plant in K. owned by
the claimant is the largest facility of this type in Poland. It covers 22% of the de-
mand for pork on the domestic market. Initially, the claimant produced meat from
8,000 pigs per day, currently the production is at the level of 16,000 per day, with the
employment level of 2,300 employees.

[...] [Subsequently the evidence of the courts was summarised:]

The District Court also relied on the testimonies of witnesses JJ and MM (2) and the
testimonies of the president of the claimant company given as a party (...) to the extent
that they were consistent with the other evidence collected in the case. However, he
did not believe them to the extent that these persons claimed that the plaintiff had met
all the requirements authorising her to demand payment of the benefit, and the actions
of the defendant were a manifestation of reluctance or a campaign, because the cir-
cumstances of the case did not give grounds for formulating such conclusions.

The Regional Court pointed out that they did not constitute the basis for making fac-
tual findings of the testimony of the witness AP, as their content was in fact an opinion
on the dispute between the parties, and did not concern facts.

[...] The District Court also dismissed the request for evidence from an expert
opinion in the field of European Structural Funds on the correctness and com-
pliance with the procedures of the verification process of the payment application,
completeness of the documentation submitted by the claimant and completed during
the verification activities carried out by the defendant, implementation of the material
scope of the investment agreement. With regard to the circumstances of the verifi-
cation process of the payment application in accordance with the procedures, he re-
ferred to the arguments cited when assessing the legitimacy of taking evidence from
the testimony of JK (2).
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[...] [The involvement of OLAF and the importaance of its Report for Evidence]
With regard to the issues raised in the report of the European Anti-Fraud Office (cards
863-887), the District Court stated that pursuant to Art. 9 sec. 2 of Regulation No.
1073/1999 of the European Parliament and of the Council of 25 May 1999 concerning
investigations conducted by the European Anti-Fraud Office ( OLAF) these reports
shall be drawn up taking into account the procedural requirements laid down in the
national law of the Member State concerned. Reports drawn up on such a basis shall
constitute admissible evidence in administrative or judicial proceedings of the Mem-
ber State in which their use is needed, in the same way and under the same conditions
as administrative reports drawn up by national administrative inspectors. They are
subject to the same assessment rules as those applicable to administrative reports
drawn up by national administrative controllers and have the same value as those re-
ports. It follows from the above that the report in question should be treated as normal
evidence in the case, an official document, with all its consequences. Considering its
content,OLAF, the District Court saw no reason to question the conclusions of that
report. Their credibility was also not undermined in any way by the claimant, within
the scope of her evidence initiative. As already mentioned in the introduction, the
consequence of bringing a civil action in this case is the possibility for the Court to
examine the entirety of the facts of the case. The claimant cannot raise the objection
that the defendant did not ask her for explanations regarding the irregularities indi-
cated in the OLAF report or that these issues were not the basis for the decision to re-
fuse to grant aid, because the present proceedings are not pending before an ad-
ministrative court and are not limited to examination of the legality of decisions. As
part of OLAF ‘sof the proceedings, the claimant had the right to submit a comment
and present her position, and she exercised this right. Moreover, the Regional Court
noted that accepting the plaintiff’s reasoning could lead to a paradoxical situation
where the court would award the amount of aid from the defendant, citing the fact
that the allegation of fraud had not been raised during the aid granting procedure, only
for the defendant to subsequently had to initiate proceedings to recover the amount
of the subsidy from the claimant. The content of the report showed that the claimant
violated the provisions of EU law by submitting an investment for settlement under
the EAFRD program, the price of which was manipulated, which excludes the gran-
ting of co-financing, and in the event that the funds have already been paid out,
obliges them to return them. This circumstance also spoke in favor of recognizing
[...] Finally, the investigation carried out by OLAF showed that the tendering pro-
cedure for the construction and fitting out of the slaughterhouse in K.has been mani-
pulated. The finding of the above circumstances in the course of the proceedings had
to result in the recognition that the plaintiff’s claim against the defendant for payment
of assistance in the amount of PLN 19,754,840.80 did not deserve to be considered.
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[...] In response, the defendant requested that the plaintiff’s appeal be dismissed and
that the applicant be ordered to pay the costs of the proceedings for the appeal
instance, in accordance with the prescribed standards.

The Court of Appeal considered as follows:

The appeal is not upheld. The District Court made the correct findings of fact, which
the Court of Appeal accepts as its own. He also made a very thorough and ac-curate

legal analysis. [...]"!

(¢c) Corruption offences

Corruption offences damage the EU budget as they lead to the wrong distribution of
sums paid from the Union’s budget to achieve legally goas or policy aims. The problem
is that people of the Member State need to decide about the allocation of sums. These
officials are potential victims and pottential perpetrators of the EU offence against
Fraud. The Polish Judgements portal does not offer many decisions that could directly
be cited, but newspapers have reported such cases and official statistics as well — the
individuals often do not want the judgements to be published — but this should
defintevily be made transparent and public as it concrns a fundamental issue of the
Member States and the EU.

(d) Money laundering cases

Europol has reported quite frequently from cases that involved Polish authorities. In this
particluar case the Budapest Metropolitan Police (Budapesti Rendor-fokapitinysag)
supported Europol. They investigated a criminal organisation, which was involved in
money laundering and perpetrating fraud using administrative documents. '*2

B Court of Appeal of 2016-05-31 Date of ruling: 31 May 2016 Date of publication: 4 August 2016, Date of
decision: 31 May 2016, Ref: I ACa 1171/15/Sad Apelacyjny w Warszawie z 2016-05-31 Data orzeczenia: 31 maja
2016 Data publikacji: 4 sierpnia 2016, Data uprawomocnienia: 31 maja 2016, Sygnatura:1 ACa 1171/15.

132 Europol, Press Release, 30.5.2022, Five arrests in Poland for money laundering across three continents, About
EUR 44 million passed through bank accounts linked to the criminal network, https://www.europol.europa.eu/me-
dia-press/newsroom/news/five-arrests-in-Poland-for-money-laundering-across-three-continents. Accessed 6 Au-
gust 2024.
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(2) Information about selected judgements decided by the courts in the PIF
crimes area

Case Study 4: Fraud and Tax offences

"!!_“ Case Studies

In the following excerpts and information from the judgements are presented:
- Examples for tax code offences:

Distric Court in Wroctaw, 2019-09-17, III K 206/18 (Sad Okrggowy we Wroctawiu)
Fraud connected with the defendant’s scientific activity (defendant misrepresented his
management of EU-funded research and repeatedly declared the same working time
on several research projects). One of the pieces of evidence was the OLAF report
Article art. 297 § 1 and 2 of Penal Code

Judgment of the Provincial Administrative Court of Krakow (wyrok Wojewodzkiego
Sadu Admi-nistracyjnego w Krakowie), 2019-04-26; III SA/Kr 48/19

Tax offences and administrative proceedings

Article 207,210 § 1 and 4 of Financial/Fiscal Code (Ordynacja podatkowa); violation
of the EU rules with export and import from China

¢) Hypothetical consideration: Actions if “Decision to open a case” (Regulation +
Rules in IRP, 2020.003 EPPO)

If he/she decides to initiate an investigation he/she must note this in the case
management system (Art. 45 para 1 EPPO Regulation, 38 IRP'*%). In addition, the
numerous obligations to provide information from Art. 24 para 3 to 8.

If an investigation is opened by virtue of Art. 26 para 1 EPPO Regulation, he/she must
insert the following information in the Case Management System according to Art. 38
para 3 IRP.

Specific information are presented by the IRP, Art. 41 relates to the initiation according
to Art. 26 EPPO Regulation: Article 41: Decision to initiate an investigation or to evoke
a case.

d) Hypothetical Consideration: Consequences to the “Decision to open a case”

If this decision has been achieved the EDPs will need to plan on how to conduct the
investigation and gather the relevant evidence in order to collect all information that is
necessary to prove a criminal offence ie a criminal liability and the elements that

133 Internal Rules of Procedure of the EPPO, online: https://www.eppo.europa.eu/sites/default/files/2020-
12/2020.003%20IRP%20-%20final.pdf. Accessed 6 August 2024.
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constitute the whole concept of crime in general. A PIF offence will need to be assessed
by the relevant conditions for a crime ie the elements of a particular PIF offence of the
present country.

The EDPs will need to focus on the actus reus and the mens rea conditions of the
relevant offence.!** In other words: What German criminal justice calls “Tatbestand'3>,
in relation to the German substantive criminal law enshrined in the Criminal Code or
partly in ancillary (not: secondary) criminal law needs to be assessed according to the
requirements that the legislator set up, which includes the concretization of the objective
elements (actus reus, see above) of the crime!, the subjective elements (mens rea, see
above)!’” as well as the unlawfulness of the conduct (i.e. no written or unwritten
justifications/justificatory defences!*® must intervene) and last but not least the guilt of
the offender, which is given if the potential perpetrator is not excused for his/her conduct
in relation to a PIF offence.!*’

Similar or the same conditions exist in relation to the general part of the offence (i.e. a
PIF offence, Art. 22 EPPO Regulation, Art. 1-5 PIF Directive) in almost every country
in the EU, with a divide running where common law differs and civil law countries
encounter.

In addition, it is important to determine how the indictment should look like: Are several
people involved and is there not an isolated act, but possibly a complicity or an indirect
perpetrator? In addition, the questions of the criminal liability of a participant must be
clarified in order to be able to determine whether an incitement to a PIF offence or an
abetting to such an act exists.!*

If there is no success to a crime, the question arises as to whether a criminal offence can
be determined because of the attempt of a PIF offence. !

134 See for the common terms in comparing criminal law and criminal procedure Child/Spencer et al 2022, Chapter
4 et seq., Chapter 5, Chapter 15 on Fraud (relevant for Ireland, Malta, Cyprus).

135 Bohlander 2009, pp. 29 et seq.

136 These include in the most criminal law systems questions of causual links, Authorship, causality, “scientific
causation” (emphasis added to the cited book) adequacy, limitation of an endless sine qua non formula etc., see
recently Walen/Weisser 2022, pp 57-94.

137 See only out of many Safferling 2008, who points at the fact that the traditional german terms are “intention”
and culpability. But even if the terminology is not congruent and differs in detail, it can be said that these are
elements of the subjective offence that occur in continental European criminal codes and are also required
separately by the PIF Directive for PIF offences.

138 This is a worldwide recognised condition as a basic element of the concept of crime, see Stasi 2021, pp 31-47.
139 See Eser 1987, pp 17-65, on the historical implications and the differences between the common law and civil
law approach; Bohlander 2009, pp 29 et seq., 77 et seq. (Rechtswidrigkeit), 115 et seq. (“Guilt and Excusatory
Defences”).

%9 Hauck, EU Fraud Commentary, Commentary on PIF Directive, Art. 5 [soon to be published). For the various
translations of these terms see the EUR-Lex database translations of the PIF Directive 2017/1371.

! Hauck, EU Fraud Commentary, Commentary on PIF Directive, Art. 5 [soon to be published].
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For all of these questions and purposes, the EDPs can additionally to the present 140
presentations, analysis and manual references rely on the existing legal commentaries

on the penal codes of the EU Member States and the code of criminal procedures of the
Member States, which participate in the EPPO, insofar as national law is concerned, e.g.

in the concept of a criminal offence or the start of an investigation.
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2.  Hypothethical Considerations for Article 27 EPPO in Poland?

a) Hypothethical
Considerations for Provisions
with a Precluding Effect for the
Right of Evocation of the EPPO,

aa. Statute of limitations,
Polish Criminal Code........ 139
bb. Amnesty, Pardon and

cc. Abatement of action
(dispense with prosecution)

b) Urgent measures of national
authorities for securing an
investigation and prosecution

Immunities and Privileges

\

:if\_ The next part is highligthed as a hypothetical consideration and later continues with the
description of the investigations in Poland without the EPPO. What is special about
this section, however, is that it also represents the provisions of Polish law that
Polish public prosecutors (can) use to discontinue national proceedings due to PIF ac-
quis offences, or that state when these become statute-barred and when a second inves-
tigation is not possible is (because of ne bis in idem) and so on. It is therefore worth
studying the chapter as a national prosecutor, OLAF employee, lawyer or reader.

Relevant Union law for the area of investigations by the EPPO, which would apply if
Poland decided to be part of the EPPO:

Art. 27 Right of evocation

1. Upon receiving all relevant information in accordance with Article 24(2), the EPPO
shall take its decision on whether to exercise its right of evocation as soon as possible,
but no later than 5 days after receiving the information from the national authorities and
shall inform the national authorities of that decision. The European Chief Prosecutor
may in a specific case take a reasoned decision to prolong the time limit by a maximum
period of 5 days, and shall inform the national authorities accordingly.

2. During the periods referred to in paragraph 1, the national authorities shall refrain
from taking any decision under national law that may have the effect of precluding
the EPPO from exercising its right of evocation.

The national authorities shall take any urgent measures necessary, under national law,
to ensure effective investigation and prosecution.

3. If the EPPO becomes aware, by means other than the information referred to in
Article 24(2), of the fact that an investigation in respect of a criminal offence for which
it could be competent is already undertaken by the competent authorities of a Member
State, it shall inform these authorities without delay. After being duly informed in accor-
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dance with Article 24(2), the EPPO shall take a decision on whether to exercise its right
of evocation. The decision shall be taken within the time limits set out in paragraph 1 of
this Article.

4. The EPPO shall, where appropriate, consult the competent authorities of the Member
State concerned before deciding whether to exercise its right of evocation.

5. Where the EPPO exercises its right of evocation, the competent authorities of the
Member States shall transfer the file to the EPPO and refrain from carrying out further
acts of investigation in respect of the same offence.

6. The right of evocation set out in this Article may be exercised by a European Dele-
gated Prosecutor from any Member State whose competent authorities have initiated an
investigation in respect of an offence that falls within the scope of Articles 22 and 23.
Where a European Delegated Prosecutor, who has received the information in ac-
cordance with Article 24(2), considers not to exercise the right of evocation, he/she shall
inform the competent Permanent Chamber through the European Prosecutor of his/her
Member State with a view to enabling the Permanent Chamber to take a decision in
accordance with Article 10(4).

7. Where the EPPO has refrained from exercising its competence, it shall inform the
competent national authorities without undue delay. At any time in the course of the
proceedings, the competent national authorities shall inform the EPPO of any new facts
which could give the EPPO reasons to reconsider its decision not to exercise com-
petence.

The EPPO may exercise its right of evocation after receiving such information, provided
that the national investigation has not already been finalised and that an indictment has
not been submitted to a court. The decision shall be taken within the time limit set out
in paragraph 1.

8. Where, with regard to offences which caused or are likely to cause damage to the
Union’s financial interests of less than EUR 100 000, the College considers that, with
reference to the degree of seriousness of the offence or the complexity of the pro-
ceedings in the individual case, there is no need to investigate or to prosecute at Union
level, it shall in accordance with Article 9(2), issue general guidelines allowing the
European Delegated Prosecutors to decide, independently and without undue delay, not
to evoke the case.

The guidelines shall specify, with all necessary details, the circumstances to which they
apply, by establishing clear criteria, taking specifically into account the nature of the
offence, the urgency of the situation and the commitment of the competent national
authorities to take all necessary measures in order to fully recover the damage to the
Union’s financial interests.

9. To ensure coherent application of the guidelines, a European Delegated Prosecutor
shall inform the competent Permanent Chamber of each decision taken in accordance
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with paragraph 8 and each Permanent Chamber shall report annually to the College on
the application of the guidelines.

If the EDPs in Poland existed and they would not exercise the EPPO’s competence by
virtue of the Union’s legality principle in due time on their own and hereby on behalf
(proprio motu) of the Union and the Union’s interests by analyzing the notitiae crimini
europea, ie the obligatory European PIF offences notices, which are sent to the European
Prosecution Office in order to inform that a PIF offence is alleged or has been
committed, the EDPs and the Chambers must decide on the evocation of cases from the
national authorities on to the level of the Union competence. If the national prosecutor
or a national office vested with investigative powers have already started investigating
or the relevant person has taken any steps applying national law afterwards, these actions
may have a precluding effect on the Right of evocation of the EPPO (cf. para 2 of Art.
27 EPPO Regulation).

Nota bene: In addition to that, if reading the following provisions one can take into
account that some of them will apply as well to the EDPs if they want to file an
indictment by virtue of the EPPO Regulation, ie the area, which is not in the focus of
this Compendium as the country volumes have the focal point on the start of
investigations, the phase, in which, most likely a huge number of operations will cease
already. But the same provisions that apply to the national authorities while standing
still until the EPPO has decided to exercise its right of evocation or not (Art. 27) will
apply in cases of EPPO indictments (Art. 34 et seq.) and preclude the filing of indictment
by virtue of national law before a national court.
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Figure 4: Right of evocation/time limits/refrain taking decisions that have a precluding 2

effect
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Nota bene: For examples see — the German country chapter. /

a) Hypothethical Considerations for Provisions with a Precluding Effect for the
Right of Evocation of the EPPO, para 2

aa. Statute of limitations, Polish Criminal Code

Statues of limitations are a part of the polish criminal justice system. Due to the so- 3
called COVID regulation, the limitation period for crimes was suspended because of the
pandemic (see Article 15 ZZR1). During the state of epidemic threat or state of epidemic
announced due to COVID-19, and in the period of 6 months after their cancellation,
there is no statute of limitations for the punishability of an act and no statute of limita-
tions for the execution of a penalty in cases of crimes and fiscal offences. This state of
epidemic emergency was lifted on July 1, 2023.

142 If Poland would join the EPPO, the following could be competent or designated with the tasks by the
Government: Polish Tax Crime Departements, Polish Custom, Polish Internal Audit Office, Audit Office, Payment
Services, Government Offices, Prosecutors, National Revenue Authority.
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Chapter XI Statute of limitations

Article 101 CC'* § 1. The criminality of an offence ceases if it has been committed
since its commission years have passed:

[1) 30 — when the act constitutes the crime of murder;]

<1) 40 — when the act constitutes the crime of homicide;>

2) 20 — when the act constitutes another crime;

2a) 15-when the act is a misdemeanor punishable by imprisonment exceeding 5 years;
3) 10-when the act is a misdemeanor punishable by imprisonment exceeding 3 years;
4) 5 — when it comes to other misdemeanors.

5) (repealed)

§ 2. The criminality of the crime prosecuted by private accusation ceases one year after
the victim learned about the perpetrator offence, but no later than three years after its
commission.

[§ 3. In the cases provided for in § 1 or 2, if the crime depends on the occurrence of the
effect specified in the act, the limitation period starts from the time the effect occurred.]
<§ 3. If the offence depends on the occurrence of a specific in the effect act, the limita-
tion period starts from the time when the effect occurred.>

§ 3a. In the case of a crime committed over a period longer than one day the limitation
period begins with the end of the last day, in which the perpetrator fulfilled the hallmarks
of a crime by his conduct.

[§ 4. In the case of:

1) offences against life and health committed to the detriment of a minor, punishable by
a maximum penalty of more than five years’ imprisonment freedom,

143 Rozdziat XI Przedawnienie

Art. 101.

§ 1. Karalnos¢ przestepstwa ustaje, jezeli od czasu jego popetnienia uptyneto lat:

[1) 30 — gdy czyn stanowi zbrodni¢ zabdjstwa;]

2) 20 — gdy czyn stanowi inng zbrodnie;

2a) 15 — gdy czyn stanowi wystepek zagrozony kara pozbawienia wolnosci przekraczajaca 5 lat;

3) 10 — gdy czyn stanowi wystepek zagrozony karg pozbawienia wolnosci przekraczajaca 3 lata;

4) 5 — gdy chodzi o pozostate wystepki.

5) (uchylony)

§ 2. Karalno$¢ przestepstwa S$ciganego z oskarzenia prywatnego ustaje z uptywem roku od czasu, gdy
pokrzywdzony dowiedzial si¢ o osobie sprawcy przestepstwa, nie pozniej jednak niz z uptywem 3 lat od czasu
jego popeienia.

[§ 3. W wypadkach przewidzianych w § 1 lub 2, jezeli dokonanie przestepstwa zalezy od nastapienia okreslonego
w ustawie skutku, bieg przedawnienia rozpoczyna si¢ od czasu, gdy skutek nastapit.]

[§ 4. W przypadku:

1) wystepkdéw przeciwko zyciu i zdrowiu, popetnionych na szkodg matoletniego, zagrozonych kara, ktorej gorna
granica przekracza 5 lat pozbawienia wolnosci,

2) przestgpstw okreSlonych w rozdziale XXV, popetnionych na szkod¢ maloletniego albo gdy tresci
pornograficzne obejmuja udziat matoletniego — przedawnienie karalnosci przestgpstwa nie moze nastgpi¢ przed
ukonczeniem przez niego 30. roku zycia.]
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2) offences specified in chapter XXV, committed to the detriment a minor or when the
pornographic content includes the participation of a minor — the statute of limitations
for punishing a crime cannot occur before its completion

by him at the age of 30.]

<§ 4. In the case of crimes:

1) against life and health, committed to the detriment of a minor,

punishable by a maximum penalty of more than five years’ imprisonment

freedom,

2) specified in Chapter XXV, committed to the detriment of a minor,

or when the pornographic content involves the participation of a minor

— the statute of limitations for the criminalization of a crime cannot occur before

when he turned 40.>

Article 102 CC'* § 1. If during the period referred to in Art. 101, initiated proceedings,
punishability of crimes specified in Art. 101 § 1 ceases with the passage of time 10
years, and in other cases - after 5 years from the end of this period.

§ 2. If, in the course of the instituted proceedings, justified decisions were taken suspi-
cion of committing another crime, punishability of this crime is extended in the manner
specified in § 1 on the date on which it was taken the first procedural step to determine
whether it has been committed.

Article 103 CC'* § 1. You cannot execute a penalty if it has become final years have
elapsed since the conviction:

1) 30 — in the event of a conviction to imprisonment exceeding 5 years, or a more severe
punishment;

2) 15 —in the event of a conviction to imprisonment not exceeding 5 years;

3) 10 — in the event of being sentenced to a different penalty.

§ 2. The provision of § 1 point 3 shall apply accordingly to penal measures, measures
compensation and forfeiture.

144 Art. 102. <§ 1.> Jezeli w okresie, o ktéorym mowa w art. 101, wszczeto postepowanie, karalno$é przestepstw
okreslonych w art. 101 § 1 ustaje z uptywem 10 lat, a w pozostalych wypadkach — z uplywem 5 lat od zakonczenia
tego okresu.

<§ 2. Jezeli w toku wszczetego postgpowania powzieto uzasadnione podejrzenie popetnienia innego przestepstwa,
karalno$¢ tego przestepstwa ulega przedtuzeniu w sposob okreslony w § 1 z dniem, w ktérym podjgto pierwsza
czynno$¢ procesowg zmierzajacg do ustalenia, czy zostato ono popeinione.>

145 Art. 103. § 1. Nie mozna wykona¢ kary, jezeli od uprawomocnienia sie wyroku skazujacego uptyneto lat:

1) 30 — w razie skazania na kar¢ pozbawienia wolnos$ci przekraczajaca 5 lat albo kar¢ surowsza;

2) 15 — w razie skazania na kar¢ pozbawienia wolnosci nieprzekraczajaca 5 lat;

3) 10 — w razie skazania na inng karg.

§ 2. Przepis § 1 pkt 3 stosuje si¢ odpowiednio do srodkow karnych, srodkéw kompensacyjnych oraz przepadku.
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Article 104 CC'# § 1. The limitation period does not run if a provision of the Act does
not allow it to initiate or continue criminal proceedings; however, this is not the case no
motion or private accusation.

§ 2. (repealed)

bb. Amnesty, Pardon and Immunities and Privileges

Article 105 Polish Constitution

1. A Deputy may not be held responsible for his activities falling within the scope of the
Deputy’s mandate, neither during its term nor after its expiry. A deputy is responsible
for such activities only before the Sejm, and in the case of infringement of the rights of
third parties, he may be held liable in court only with the consent of the Sejm.

2. From the date of announcement of election results to the date of expiry of the mandate,
a deputy may not be held criminally liable without the consent of the Sejm.

3. Criminal proceedings instituted against a person before the date of his election as a
deputy shall be suspended at the request of the Sejm until the mandate expires. In such
a case, the limitation period in criminal proceedings is also suspended for that time.

4. A Deputy may consent to being prosecuted. In such a case, the provisions of para. 2
and 3.

5. A Deputy may not be detained or arrested without the consent of the Sejm, except for
apprehending him in the act of committing a crime and if his detention is necessary to
ensure the proper course of proceedings. The Marshal of the Sejm shall be immediately
notified of the detention, who may order the immediate release of the detained person.
6. The detailed rules of bringing deputies to criminal liability and the procedure to be
followed shall be specified by statute.

cc. Abatement of action (dispense with prosecution)

Article 322 CPC Discontinuation of investigation

§ 1. If the proceedings have not given grounds for the submission of an indictment and
the conditions mentioned in Article 324 are not fulfilled, the investigation is dis-
continued with-out the necessity of familiarising the suspect with the material of the
proceedings and with-out necessity of closing the proceedings.

§ 2. The decision to discontinue the proceedings should include, in addition to the infor-
mation mentioned in Article 94, an exact description of the offence, its legal quali-
fication and reasons for the discontinuation.

§ 3. If the discontinuation takes place after the decision on presentation of charges was
issued or after a person was examined as a suspect, the decision to discontinue the pro-

146 Art. 104. § 1. Przedawnienie nie biegnie, jezeli przepis ustawy nie pozwala na wszczecie lub dalsze
prowadzenie postgpowania karnego; nie dotyczy to jednak braku wniosku albo oskarzenia prywatnego.
§ 2. (uchylony)
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ceedings includes also the name of the suspect and, if necessary, other details concerning
his person.

dd. Ne bis in idem principle

The ne bis in idem principle must be observed as well in the area of sanctions. Ne bis in
idem prinicple is stated in article 17 § 1 point 7.

§ 1. Criminal proceedings are not instituted, or, if previously instituted, are discontin-
ued in cases where:

7) criminal proceedings that concern the same act committed by the same person have
arrived at a final judgment or, if previously instituted, are still pending,

Article 14 is about prosecutor competences to withdraw the indictment and conse-
quences of this decision. Before 2015 even if prosecutor decided to withraw accusa-
tion, the court did not have to end the proceedings.

Sanctions may derive from tax, customs and criminal law in general. Polish courts must
take into account decisions taken by other courts in the EU. Domestic Regulations reg-
ulate on this matter.

b) Urgent measures of national authorities for securing an investigation and
prosecution

A typical urgent measure is necessary if the preparatory proceedings have been initiated
according to Art. 305 CPC and the prosecutor needs further information to issue his/her
decision to the public whether he/she will really enact an investigation or refuse to ini-
tiate an investigation. In this meantime the loss of evidence can be avoided via a fast
collection, seizure and search for relevant items:
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Article 308 CPC'Y [Proceedings to the extent necessary — premises, deadline,
scope]

§ 1. Within the limits necessary to secure traces and evidence of a crime against their
loss, distortion or destruction, the prosecutor or the Police may, in any case, in cases of
urgency, before issuing a decision to initiate an investigation or investigation, carry out
procedural activities to the extent necessary, and in particular visual inspection, if nec-
essary with the participation of an expert, search or activities listed in art. 74 § 2 point 1
in relation to the suspected person, as well as take other necessary steps towards it, in-
cluding the collection of blood, hair and body secretions. After performing these activ-
ities, in cases where conducting an investigation by the prosecutor is mandatory, the
person conducting the proceedings immediately transfers the case to the prosecutor.

§ 2. In cases of urgency, in particular when it could result in the obliteration of traces or
evidence of a crime, you can, in the course of the activities listed in § 1, question a
person suspected of having committed a crime as a suspect before issuing an order to
present the charges, if there are conditions for drawing up such an order. The interroga-
tion begins with information about the content of the allegation.

§ 3. In the case provided for in § 2, in cases where the investigation is mandatory, no
later than 5 days from the date of the hearing, it seems to be an order to present the
charges or, in the absence of conditions for its preparation, the proceedings against the
person interviewed are discontinued.

§ 4. In cases where it is mandatory to conduct an investigation, the order provided for
in § 3 is issued by the prosecutor.

§ 5. The activities referred to in § 1 and 2 may be performed only within 5 days from
the date of the first activity.

147 Art. 308. [Postepowanie w niezbednym zakresie — przestanki, termin, zakres]

§ 1. W granicach koniecznych dla zabezpieczenia $ladow i dowoddéw przestepstwa przed ich utrata,
znieksztalceniem lub zniszczeniem, prokurator albo Policja moze w kazdej sprawie, w wypadkach niecierpigcych
zwloki, jeszcze przed wydaniem postanowienia o wszczeciu $ledztwa lub dochodzenia, przeprowadzi¢é w
niezbednym zakresie czynnos$ci procesowe, a zwlaszcza dokonac ogledzin, w razie potrzeby z udziatem biegtego,
przeszukania lub czynno$ci wymienionych w art. 74 § 2 pkt 1 w stosunku do osoby podejrzanej, a takze
przedsiewzia¢ wobec niej inne niezbedne czynnosci, nie wytaczajac pobrania krwi, wloséw i wydzielin organizmu.
Po dokonaniu tych czynnosci, w sprawach, w ktorych prowadzenie $ledztwa przez prokuratora jest obowigzkowe,
prowadzacy postepowanie przekazuje sprawe niezwlocznie prokuratorowi.

§ 2. W wypadkach niecierpigcych zwloki, w szczegdlnosci wtedy, gdy mogloby to spowodowac zatarcie sladow
lub dowodow przestgpstwa, mozna w toku czynnosci wymienionych w § 1 przeslucha¢ osob¢ podejrzana o
popelnienie przestepstwa w charakterze podejrzanego przed wydaniem postanowienia o przedstawieniu zarzutow,
jezeli zachodza warunki do sporzadzenia takiego postanowienia. Przesluchanie rozpoczyna si¢ od informacji o
tresci zarzutu.

§ 3. W wypadku przewidzianym w § 2, w sprawach, w ktérych prowadzenie $ledztwa jest obowigzkowe,
najpozniej w ciggu 5 dni od dnia przestuchania wydaje si¢ postanowienie o przedstawieniu zarzutéw albo, w razie
braku warunkéw do jego sporzadzenia, umarza si¢ postepowanie w stosunku do osoby przestuchane;.

§ 4. W sprawach, w ktérych obowiazkowe jest prowadzenie $ledztwa, postanowienie przewidziane w § 3 wydaje
prokurator.

§ 5. Czynnosci, o ktorych mowa w § 1 12, moga by¢ dokonywane tylko w ciagu 5 dni od dnia pierwszej czynnoSci.
§ 6. W wypadkach okre$lonych w § 1 i 2 czas trwania $ledztwa lub dochodzenia liczy si¢ od dnia pierwszej
czynnosci.
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is counted from the date of the first action.

§ 6. In the cases referred to in § 1 and 2, the duration of the investigation or investigation

See below “Conducting a PIF investigation in Poland”.

For the full text of these provisions see below — 5. Investigation Measures™.

Conducting the investigation (in Polish PIF cases) — Today’s situation
withouth the EPPO and hypothethical considerations for Art. 28 EPPO

Regulation

a) Polish prosecutors carrying
out the Investigative Measures

b) Instructions and assignment

of investigative measures for

“the national authorities”...... 149
aa. Criminal and judicial
police area ............ccuuuee.. 150
bb. Conducting Investigations
to Discover Corruption

Offences ...oeeeveeeeeeeeeenennn.. 151
cc. Tax Area......ceceuuenn.... 154
dd. Customs area ............. 155

ee. The Polish Financial
Intelligence Service .......... 155
ff. Visualisation of
Instructions and assignment of
investigative measures for
“those national authorities”

.................................. 155
c) Ensuring Compliance with
National Law........cccceeeeeeee... 157

d) Urgent Measures in
accordance with National Law
necessary to ensure Effective
Investigations...........ccceeueeenne 157
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There might be special regulations in the CPC for the different areas and authorities,

such as:
- Art. 220 s. 3 CPC (urgent search measures).
- Art. 237 s. 2 CPC (urgent measures).
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Xj: This following section is significant because it presents the provisions of Polish law
that public prosecutors apply during their investigations of PIF acquis offences. At the
same time, it examines the requirements of Article 28 of the EPPO Regulation.

Art. 28 Conducting the investigation

1. The European Delegated Prosecutor handling a case may, in accordance with this
Regulation and with national law, either undertake the investigation measures and
other measures on his/her own or instruct the competent authorities in his/her Member
State. Those authorities shall, in accordance with national law, ensure that all instruc-
tions are followed and undertake the measures assigned to them. The handling European
Delegated Prosecutor shall report through the case management system to the competent
European Prosecutor and to the Permanent Chamber any significant developments in
the case, in accordance with the rules laid down in the internal rules of procedure of the
EPPO.

2. Atany time during the investigations conducted by the EPPO, the competent national
authorities shall take urgent measures in accordance with national law necessary to
ensure effective investigations even where not specifically acting under an instruction
given by the handling European Delegated Prosecutor. The national authorities shall
without undue delay inform the handling European Delegated Prosecutor of the urgent
measures they have taken.

3. The competent Permanent Chamber may, on proposal of the supervising European
Prosecutor decide to reallocate a case to another European Delegated Prosecutor in the
same Member State when the handling European Delegated Prosecutor:

(a) cannot perform the investigation or prosecution; or

(b) fails to follow the instructions of the competent Permanent Chamber or the European
Prosecutor.

4. In exceptional cases, after having obtained the approval of the competent Permanent
Chamber, the supervising European Prosecutor may take a reasoned decision to conduct
the investigation personally, either by undertaking personally the investigation measures
and other measures or by instructing the competent authorities in his’/her Member State,
where this appears to be indispensable in the interest of the efficiency to the investi-
gation or prosecution by reasons of one or more of the following criteria:

(a) the seriousness of the offence, in particular in view of its possible repercussions at
Union level,;

(b) when the investigation concerns officials or other servants of the Union or members
of the institutions of the Union;

(c) in the event of failure of the reallocation mechanism provided for in paragraph 3.

In such exceptional circumstances Member States shall ensure that the European Pro-
secutor is entitled to order or request investigative measures and other measures and that
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he/she has all the powers, responsibilities and obligations of a European Delegated Pro-
secutor in accordance with this Regulation and national law.

The competent national authorities and the European Delegated Prosecutors concerned
by the case shall be informed without undue delay of the decision taken under this para-
graph.

The conduct of fraud and corruption investigations is dependent on instruction
relationships, whereby the dependency in classically national systems, in the area of EU
anti-fraud investigations the EPPO (i.e. the college level) has supervisory powers as it
1s a supranational, independent body.

- Poland is not part of the EPPO at the moment. Therefore the national police and
special forces conduct investigations only on behalf of fully national prosecution
offices. These offices conduct e.g. investigations into budget fraud.

- If the EPPO existed, the EDPs of Poland would be vested with the same powers as
their national homologues and they would have the power to assign tasks to the
national police and special forces (see below Art. 30 EPPO Regulation).

- The General Prosecution Offices may interfere and it de facto controls the
prosecution offices in its area of competence. These interferences would contradict
EU law if Poland decided to participate in the enhanced cooperation one day. In
Germany e.g. the relevant provision in the Court Consitutions Act has been
“deactiviated” for EPPO cases in the EPPO Adoption Act (see the German volume
of the CNP, Art. 28 EPPO Regulation).

The following explanations in italics do only apply if Poland decides in the near
future to join the EPPO and combat EU fraud on a stronger, supranational, instead of
thereotically more weak national, basis, which does not provide measures as easily as
the EPPO transfers evidence from one Member State to another or request a search in a
house as easily as EDPs:

In her speech for the first anniversary of the EPPO, given at the conference “EPPO one
year in action — Towards Resolving Complexity and Bringing Added Value”'*® in the
Hémicylce in Luxembourg on 1% June 2022, Laura K&vesi outlined that in order to
enhance the detection rates of EU fraud specialised customs units and specialised
financial experts, groups of specialised EU investigators educated in the typologies of
EU frauds are needed to enhance the conduct of investigations. She underlined that these
special units could be set up tomorrow and that doing so depended only on political

will.!#

148 Organised by the University of Luxembourg (Prof. Katalin Ligeti), ECLAN and the EPPO.
149 EPPO, European Public Prosecutor’s Officc One Year In Action, https:/www.youtube.com/
watch?v=v20UUyTEPFU (Accessed 6 August 2024); Kovesi L (2022) So kommt die EU im Kampf gegen
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As long as there are no special units in all countries as the first Advocate General of the
EPPO requested, the detection rates depend on the conduct of investigations and the
cooperation with established — e.g. in Italy more than 100 years old structures in the area
of tax investigations — national authorities — especially the assignment and instruction
of investigative tasks to “those national authorities”. The situation in the present country
chapter will be analysed below, stating the cooperation level and important actions to
be taken.

The investigations on national level and at Union-level must be distinguished. Espe-
cially at the Union level, the investigation is different than at the national level. In many
cases, investigations will be carried out in Union institutions (EU IBOAs). The EPPO
has started to set up working arrangements for this type of investigation. For example,
the one with the European Investment Bank provides for cooperation with the in-house
fraud detection service (“a kind of internal investigation commission”). In the following
we shall focus on the national investigations level with regard to the present country.

For the different PIF offences, the specific country system provides different inves-
tigative bodies acting by virtue of different national codes such as the General Tax Code,
the police laws and the customs laws including the customs administration laws. Gene-
rally speaking, it depends, for the analysis of Art. 28 EPPO Regulation, on whether a
centrally governed country of the EU is affected or whether there is a federal system
with differentiated competences of the federal units.

In addition, the lawfulness of the action is very important as a generalization of all
instructions from the staff, which are made available to the EPPO and the EDPs from
the national resource area.

The next section can be read from today’s point of view, which means that it depicts
the national investigation powers e.g. police, customs and tax investigation service. It
might as well be read in case that the EPPO welcomes Poland as a full partner instead
of only an associated Member by virtue of Art. 104, 105 EPPO Regulation.

Verbrecherbanden in die Offensive, Die Welt (Welt am Sonntag), 05.06.2022, https://www.welt.de/debatte/
kommentare/article239196661/So-kommt-die-EU-im-Kampf-gegen-die-Kriminalitaet-in-die-Offensive.html
(Accessed 6 August 2024): “Ich fordere deshalb alle zustéindigen nationalen Behorden auf, diese bewéhrte Praxis
zu iibernehmen und zur Unterstiitzung unserer Ermittlungen spezialisierte Einheiten einzurichten, die Finanz-,
Steuer- und Zollfahnder vereinen. Ich schlage vor, dass wir eine Elitetruppe hoch qualifizierter
Finanzbetrugsermittler innerhalb der EU bilden, die iiber die EPPO lénderiibergreifend arbeitet. Dafiir muss man
kein Gesetz dndern; es ist eine reine Organisationsentscheidung der zustindigen nationalen Behorden. Es kann
schon morgen geschehen.” This statements was republished by various newspapers and journals across Europe
(see e.g. Figaro article in the French country chapter).
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a) Polish prosecutors carrying out the Investigative Measures

At the moment Poland has no handling EDPs. Thus, the Polish national prosecutor car-
ries out investigative measures. Local and chief-prosecution offices are distinguished.

Art. 46 of the Constitution contains a fundamental Article, which applies in this regard:

Article 46'°°
The forfeiture of an item may take place only in cases specified in the law and only on
the basis of a final court decision.

b) Instructions and assignment of investigative measures for “the national
authorities”

While the Prosecution conducts the preparatory proceedings, the instruction and the as-
signment of investigative measures for the national authorities is requested by Art. 326
CPC:

Chapter 37 Prosecutor’s supervision over preparatory proceedings

Article 326 CPC"!

§ 1. The prosecutor supervises the preparatory proceedings to the extent that he does not
conduct them himself; The prosecutor may also supervise the proceedings referred to in
Art. 307.

§ 2. The public prosecutor is obliged to watch over the proper and efficient course of all
proceedings supervised by him.

§ 3. Due to the supervision exercised, the prosecutor may, in particular:

1) become acquainted with the intentions of the person conducting the proceedings, in-
dicate the directions of the proceedings and issue relevant orders;

2) demand the presentation of materials collected in the course of the proceedings;

150 Art. 46 Konstytucja Rzeczypospolitej Polskiej

Przepadek rzeczy moze nastgpic¢ tylko w przypadkach okre§lonych w ustawie i tylko na podstawie prawomocnego
orzeczenia sadu.

151 Rozdzial 37 Nadzér prokuratora nad post¢powaniem przygotowawczym

Art. 326. [Zakres nadzoru, uprawnienia prokuratoral

§ 1. Prokurator sprawuje nadzor nad postgpowaniem przygotowawczym w zakresie, w jakim go sam nie prowadzi;
prokurator moze takze obja¢ nadzorem postepowanie, o ktorym mowa w art. 307.

§ 2. Prokurator jest obowigzany czuwaé nad prawidlowym i sprawnym przebiegiem catego nadzorowanego przez
siebie postepowania.

§ 3. Z tytutu sprawowanego nadzoru prokurator moze w szczego6lnosci:

1) zaznajamia¢ si¢ z zamierzeniami prowadzacego postgpowanie, wskazywaé kierunki postepowania oraz
wydawac co do tego zarzadzenia,

2) zada¢ przedstawienia sobie materiatéw zbieranych w toku postepowania;

3) uczestniczy¢ w czynnosciach dokonywanych przez prowadzacych postepowanie, osobiscie je przeprowadzac
albo przejac sprawe do swego prowadzenia;

4) wydawaé postanowienia, zarzadzenia lub polecenia oraz zmienia¢ i uchylaé¢ postanowienia i zarzadzenia
wydane przez prowadzacego postgpowanie.

§ 4. W razie niewykonania przez organ niebgdacy prokuratorem postanowienia, zarzadzenia lub polecenia
wydanego przez prokuratora sprawujacego nadzor, na jego zadanie przetozony funkcjonariusza wszczyna
postepowanie stuzbowe; o wyniku postepowania informuje si¢ prokuratora.
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3) participate in the activities carried out by the persons conducting the proceedings,
conduct them personally or take over the case;

4) issue resolutions, orders or orders, as well as amend and repeal decisions and orders
issued by the person conducting the proceedings.

§ 4. In the event of non-performance by a body other than a public prosecutor of a deci-
sion, order or instruction issued by a public prosecutor exercising supervision, at his
request, the officer’s superior initiates official proceedings; the prosecutor is informed
of the outcome of the proceedings.

Art. 326 CPC shows that the prosecutor is a supervisior of the subsidiary proceedings
conducted by other authorities. Next, the verifying proceedings, concerning the decision
whether to start an investigation/proceeding or not can be named as well.

Table 6: Instructed and assigned National authorities

Instructed and assigned National authorities (list):
Polish Police (with its different divisions)
Polish national tax and customs authority (NAV)

Polish Financial Intelligence Service

aa. Criminal and judicial police area

The Criminal Code and Criminal Procedure Code should be consulted for instructions
and supervision in the criminal and judicial police area.

A main provision in thus regard is Art. 312 CPC, which stipulates the powers that these
authorities carry with them:

Art. 312 [Other authorised bodies]'>?

The powers of the Police are also vested in:

1) authorities of the Border Guard, the Internal Security Agency, the National Revenue
Administration, the Central Anti-Corruption Bureau and the Military Police, within the
scope of their competence;

2) other bodies provided for in specific regulations.

The police (policja) will act most likely on behalf of the prosecutor:

152 Art. 312. [Inne organy uprawnione]

Uprawnienia Policji przystuguja takze:

1) organom Strazy Granicznej, Agencji Bezpieczenstwa Wewngtrznego, Krajowej Administracji Skarbowej,
Centralnego Biura Antykorupcyjnego oraz Zandarmerii Wojskowej, w zakresie ich wtasciwosci;

2) innym organom przewidzianym w przepisach szczego6lnych.
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Chapter 36a Investigation 19
Article 325a!> [Organs; proper application of the provisions on the investigation]
§ 1. The investigation is conducted by the Police or the authorities referred to in Art.
312, unless they are conducted by the prosecutor.

§ 2. The provisions on the investigation shall apply mutatis mutandis to the investiga-
tion, unless the provisions of this chapter provide otherwise.

The official logo of the police looks lie a classic emblem with grey, red and blue colours: 20

Figure 5: Polish Police (Policja)

Logo: See Policja Website.

bb. Conducting Investigations to Discover Corruption Offences

The competences of the police (Criminal Bureau of the Police Headquarters) and the 21
Central Anti-Corruption Bureau partly overlap but both authorities can interact while
conducting investigation to discover Corruption Offences.

153 Rozdzial 36a Dochodzenie

Art. 325a. [Organy; odpowiednie stosowanie przepiséw o Sledztwie]

§ 1. Dochodzenie prowadzi Policja lub organy, o ktérych mowa w art. 312, chyba Ze prowadzi je prokurator.

§ 2. Przepisy dotyczace Sledztwa stosuje si¢ odpowiednio do dochodzenia, jezeli przepisy niniejszego rozdziatu
nie stanowig inacze;.

Art. 325b. [Pozytywne przestanki dochodzenia]

§ 1. Dochodzenie prowadzi si¢ w sprawach o przestepstwa nalezace do wlasciwosci sadu rejonowego:

1) zagrozone karg nieprzekraczajaca 5 lat pozbawienia wolno$ci, z tym ze w wypadku przestepstw przeciwko
mieniu tylko wowczas, gdy warto$¢ przedmiotu przestgpstwa albo szkoda wyrzadzona lub grozaca nie przekracza
200 000 zk;

2) przewidziane w art. 159, art. 254a i art. 262 § 2 Kodeksu karnego;

3) przewidziane w art. 279 § 1, art. 286 § 1 i 2 oraz w art. 289 § 2 Kodeksu karnego, jezeli warto$¢ przedmiotu
przestepstwa albo szkoda wyrzadzona lub grozaca nie przekracza 200 000 zi.

§ 2. Sposrod spraw o przestepstwa wymienione w § 1 pkt 1 nie prowadzi si¢ dochodzenia w sprawach o
przestepstwa okreslone w art. 155, art. 156 § 2, art. 157a § 1, art. 165 § 2, art. 168, art. 174 § 2, art. 175, art. 181-
184, art. 186, art. 201, art. 231 § 11 3, art. 240 § 1, art. 250a § 1-3, art. 265 § 3 oraz w rozdziale XXXVI, z
wyjatkiem art. 297 i art. 300, i rozdziale XXXVII Kodeksu karnego.

Art. 325c.
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The CBA Act prescribes that the officers of the CBA have according to Art. 13 the same
powers as the police in the investigation phase (preparatory proceedings):

Chapter 3 Powers of officers of the Central Anti-Corruption Bureau

Article 13'%* 1. Within the limits of the tasks referred to in Art. 2, officers

CBA perform:

1) operational and reconnaissance activities in order to prevent, recognize and detect
offences, and — if there is a reasonable suspicion of committing a crime — investigative
activities in order to prosecute the perpetrators of crimes;

2) control activities in order to disclose cases of corruption in state institutions and local
government and abuses by persons performing public functions, as well as activities
detrimental to the economic interests of the state; 3) operational and reconnaissance as
well as analytical and information activities in order to obtain and process information
relevant to combating corruption in state institutions and local government as well as
activities detrimental to the economic interests of the state.

2. The CBA also performs activities at the request of the court or the prosecutor to the
extent specified in the Act of 6 June 1997 - Code of Criminal Procedure (Journal of
Laws of 2022, item 1375) and the Act of 6 June 1997 - Executive Penal Code (Journal
of Laws of 2021, items 53, 472, 1236 and 2054 and of 2022, items 22 and 655).

3. The officers of the CBA perform activities only within the competence of the
CBA and in this respect they are entitled to the procedural rights of the Police,
resulting from the provisions of the Act of 6 June 1997 - Code of Criminal Proce-
dure.

4. While performing the activities referred to in para. 1 and 2, are obliged to respect
human dignity and to observe and protect human rights, regardless of their nationality,
origin, social situation, political or religious beliefs or world views.

154 Rozdzial 3 Uprawnienia funkcjonariuszy Centralnego Biura Antykorupcyjnego

Art. 13. 1. W granicach zadan, o ktérych mowa w art. 2, funkcjonariusze

CBA wykonuja:

1) czynnosci operacyjno-rozpoznawcze w celu zapobiegania popetnieniu przestgpstw, ich rozpoznania i
wykrywania oraz — jezeli istnieje uzasadnione podejrzenie popetnienia przestgpstwa — czynnosci dochodzeniowo-
sledcze w celu $cigania sprawcoOw przestepstw;

2) czynnosci kontrolne w celu ujawniania przypadkow korupcji w instytucjach panstwowych i samorzadzie
terytorialnym oraz naduzy¢ osob petnigcych funkcje publiczne, a takze dziatalnosci godzacej w interesy
ekonomiczne panstwa; 3) czynnosci operacyjno-rozpoznawcze i analityczno-informacyjne w celu uzyskiwania i
przetwarzania informacji istotnych dla zwalczania korupcji w instytucjach panstwowych i samorzadzie
terytorialnym oraz dziatalnosci godzacej w interesy ekonomiczne panstwa.

2. CBA wykonuje réwniez czynnos$ci na polecenie sadu lub prokuratora w zakresie okreslonym w ustawie z dnia
6 czerwca 1997 r. — Kodeks postepowania karnego (Dz. U. z 2022 r. poz. 1375) oraz ustawie z dnia 6 czerwca
1997 r. — Kodeks karny wykonawczy (Dz. U. z 2021 r. poz. 53,472, 1236 1 2054 oraz z 2022 r. poz. 22 i 655).

3. Funkcjonariusze CBA wykonuja czynnosci tylko w zakresie wlasciwos$ci CBA i w tym zakresie przystuguja im
uprawnienia procesowe Policji, wynikajace z przepisow ustawy z dnia 6 czerwca 1997 r. — Kodeks postgpowania
karnego.

4. Funkcjonariusze CBA podczas wykonywania czynnosci, o ktorych mowa w ust. 1 i 2, maja obowigzek
poszanowania godnosci ludzkiej oraz przestrzegania i ochrony praw cztowieka niezaleznie od jego narodowosci,
pochodzenia, sytuacji spotecznej, przekonan politycznych lub religijnych albo $wiatopogladowych
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Article 14 [Rights of CBA Officers]

Officers of the CBA, performing service activities implementation of the tasks referred
to in art. 2 sec. 1 point 1, have the right:

1) giving instructions to persons to behave in a specific manner within the limits neces-
sary to perform the activities specified in items 2—5a or to perform other official activi-
ties undertaken within the scope and in order to perform the statutory tasks of the CBA
or in order to avoid a direct threat to the safety of persons or property, when it is neces-
sary to efficient and lawful performance of these activities or to avoid covering up the
traces of a crime;

2) legitimizing persons in order to determine their identity;

3) detaining persons in the manner and in the cases specified in the provisions of the
Code of Criminal Procedure;

4) search people and premises in the manner and in the cases specified in the provisions
of the Code of Criminal Procedure;

5) carry out personal checks, as well as reviewing the contents of luggage and checking
loads in ports and stations or other places where travelers or luggage are checked in, and
in means of land, air and water transport, in the event of a justified suspicion of com-
mitting a prohibited act under penalty or in connection with implementation of the tasks
specified in art. 2 sec. 1 points 1-2 and 7,

5a) preventive checks on the terms and in the manner specified in art. 30a;

6) observing and recording, with the use of technical means, the image of events in
public places and the sound accompanying these events during the performance of op-
erational and reconnaissance activities undertaken on the basis of the Act;

7) request the necessary assistance from state institutions, authorities

government administration and local government as well as entrepreneurs operating in
the field of public utility; the listed institutions, authorities and entrepreneurs are
obliged, within their scope

actions to provide this assistance free of charge, under applicable law;

8) request the necessary assistance from others than those mentioned above

in point 7 entrepreneurs, organisational units and organisations

social, as well as asking each person for help, within the framework of applicable law.
2. A person detained or subject to a search is entitled to

the rights of the detained person or the person whose rights have been violated, as pro-
vided for in the provisions of the Code of Criminal Procedure.

3. Detention of a person may be applied only when other means proved pointless or
ineffective.

4. A detained person may be presented, photographed or

fingerprinted only if its identity cannot be established otherwise.

5. A detained person should be immediately subjected to a medical examination in case
of a justified need or provided with first medical aid.
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6. The activities referred to in par. 1 points 1-6, should be performed in the least possible
manner infringing the personal rights of the person against whom they were taken.

7. The manner of carrying out the activities referred to in par. 1:

1) points 1, 2, 7 and 8, within 7 days from the date of performing the activities,

2) point 6, within 7 days from the date when the entity became aware of the actions
taken against it —a complaint may be lodged with the prosecutor competent for the place
where the activities were performed. The provisions of the Act of June 6, 1997 — Code
of Criminal Procedure in the scope of appeal proceedings shall apply to the complaint.
8. Materials from the activities referred to in par. 1 point 6, which do not constitute
information confirming the commission of a crime or a fiscal offence, shall be immedi-
ately destroyed by official record. The destruction of the materials is ordered by the
Head of the CBA.

9. The Prime Minister shall determine, by regulation, the procedure

conducting medical examinations referred to in par. 5, persons detained by CBA offic-
ers. The ordinance should specify the persons conducting the examinations as well as
the organisation and place of the examinations, as well as the cases justifying the need
to provide a detained person with first aid, taking into account the protection of the
detained person’s health.

10. The Council of Ministers shall determine, by regulation, the detailed conditions for
carrying out and documenting the activities referred to in para. 1 items 1-4 and 6, taking
into account the manner in which the CBA officers conduct activities undertaken within
the framework of statutory powers, adapted to the situation, and the duties of the officers
during the performance of these activities.

11. The Council of Ministers shall determine, by regulation, the detailed manner of car-
rying out the activities referred to in para. 1 items 7 and 8, taking into account the duties
of an officer of the CBA requesting or requesting assistance.

The officers act on the basis of the same powers as other authorities. These investigative
powers result from the Criminal Procedure Code. The investigative powers are dis-
played below (see — Investigation Measures c)).

cc. Tax Area

The tax area is primarily controlled by the Polish national tax and customs authority,
KAS and its criminal department.

Tax Investigation authorities 1
= 8 Law

Fiscal Penal Code/Ustawa z dnia 10 wrzesnia 1999 r. Kodeks karny skarbowy (KKS)
Customs Law/Ustawa z dnia 19 marca 2004 r. Prawo celne
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The Polish Act of 10 September 1999, the Fiscal Penal Code, KKS (Journal of Laws of
2022, 859, 1301) contains special offences, thus penalizes conduct that can constitute a
PIF-offence (see above — 90

The Legal Scenery, Location and Wording of the PIF offences in Poland).

Next, the KKS establishes the rule that the Polish CPC applies for the investigation of
those offences unless the CPC or the Criminal Code state otherwise.

dd. Customs area

In the area of customs duties and potential offences affecting the EU’s financial interests
the National Tax and Customs Administration, KAS is competent to investigate cases.

Customs Investigation Authorities 1

& Law
=

Criminal Procedure Code/Kodeks postepowania karnego

Customs Law/Ustawa z dnia 19 marca 2004 r. Prawo celne

ee. The Polish Financial Intelligence Service

The main competence of the Polish Financial Intelligence Service is the fight against
money laundering. If money laundering involves money obtained through PIF offences,
the FIU Poland might be competent to deal with these cases.!*> It can only act before a
preparatory proceedings has started as it is an analysis institution and not a law enforce-
ment agency.

ff. Visualisation of Instructions and assignment of investigative measures for
“those national authorities”

The following visualisation presents the “whole picture” of the different investigative
authorities, which were mentioned above.

155 Anti-Money Laundering and Terrorist Financing Office, news, https:/pei.nav.gov.hw/. Accessed 6 August
2024.
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Figure 6: Polish Prosecution Olffices Instructing National Authorities

Minister of Justice holds Office of Prosecutor
General and supervises Public Prosecutors

(

~

Public Prosecutors (Main

Office, Regional and

District Offices) may

instruct investigating
bodies such as:

156

( )

Customs Investigation
Services

State tax offices

(KAS)
ABW

Police authorities (Policja)

Central Anti-Corruption Bureau
(Nota bene: It has as well its own
competences)

Financial Directorates (Nota bene: 1t has as
well its own competence)

Poland



Polish Authorities Investigating PIF Acquis Offences

¢) Ensuring Compliance with National Law

The higher prosecution offices determine the strategy and the compliance with national 34
law by ensuring that the investigation measures are comparable to the jurisprudence of
the highest court in criminal matters.

The Polish criminal justice ystem and the prosecution offices have to follow a lot of 35
guidelines, e.g.

- Guidelines of the Prosecutor General on the principles of conducting preparatory
proceedings for usurious loans and fraud offences resulting in the loss of property
ownership rights by the injured parties

- Guidelines of the Prosecutor General on the principles of conducting preparatory
proceedings for financial crimes committed to the detriment of many victims with
the use of financial instruments and banking activities

These guidelines contain specific rules for certain situations and must be followed by 36
the prosecution offices. In the introduction we described the problematic situation,
which lasted in the last years concerning the independence of prosecutors and their fears

for disciplination because of political resasons.

d) Urgent Measures in accordance with National Law necessary to ensure
Effective Investigations

E.g. Provisions in relation to the Gathering Evidence quickly 37

See below “Conducting a PIF investigation in Poland”.

4. Lifting privileges or immunities (in PIF cases) — Hypothetical considerations
for the EPPO

a) Privilege Provisions ...... 158
c) Parliamentary privilege or
IMMUNILY ..o 173
aa. National Legislation... 173
bb. Provisions on the lifting
of immunities?................. 189
d) Immunities and Privileges
under union law, para2........ 192
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The next part shall explore hypothetical considerations for the current Art. 29 EPPO
Regulation and at the same time present Polish national law applicaple in national crim-
inal proceedings regarding immunities and privileges. These can stem from political
considerations (like in the case of parliamentary protection) as well from thoughts about
the telos of the family and near anchestors and descedants in the society (see spousal
privilege).

a) Privilege Provisions
aa. Legal (professional) privilege

(1) Provisions in Polish law

An advocate is one of the professional representatives of a party in the criminal process.
In Poland, the “legal advisor” (radca prawny) must be distinguished from the lawyers.
Both persons have the same competencies in criminal proceedings, both can be defence
lawyers and there is mainly a historical reason why those two professions need to be
seen separate. Summing it up shortly, a legal advisor organisation was created after the
second World War, and the advocates association has an even longer history. The legal
advisor can not only give legal advices but also represents clients in courts of all in-
stances. He/she is a de facto solicitor. According to the polish-english legal dictionary
this is a lawyer who prepares legal documents and briefs, gives legal advice, and (in the
lower courts only) speaks on behalf of his clients.

The Law On The Advocates Profession!>°

Article 3'°7 [Practicing the profession; legal adviser secrecy]

(1) The profession of a legal adviser may be exercised by a person who fulfils the re-
quirements specified in this Act.

(2) The legal adviser shall exercise the profession with diligence resulting from the le-
gal knowledge and ethics of the legal adviser.

156 ACT of 26 May 1982 Law on the bar / USTAWA z dnia 26 maja 1982 r.Prawo o adwokaturze.

157 Legal act July, 6 1982 r. of Legal Advistors (ustawa z dnia 6 lipca 1982 r. o radcach prawnych)

Art. 3. [Wykonywanie zawodu; tajemnica radcy prawnego]

1. Zawod radey prawnego moze wykonywac osoba, ktora spelnia wymagania okreslone niniejszg ustawa.

2. Radca prawny wykonuje zawod ze staranno$cia wynikajaca z wiedzy prawniczej oraz zasad etyki radcy
prawnego.

3. Radca prawny jest obowigzany zachowa¢ w tajemnicy wszystko, o czym dowiedziat si¢ w zwiazku z udziele-
niem pomocy prawne;j.

4. Obowiagzek zachowania tajemnicy zawodowej nie moze by¢ ograniczony w czasie.

5. Radca prawny nie moze by¢ zwolniony z obowigzku zachowania tajemnicy zawodowej co do faktow, o ktorych
dowiedziat si¢ udzielajac pomocy prawnej lub prowadzac sprawg.

6. Obowiazek zachowania tajemnicy zawodowej nie dotyczy informacji:

1) udostepnianych na podstawie przepisoOw o przeciwdziataniu praniu pieni¢dzy oraz finansowaniu terroryzmu,
2) przekazywanych na podstawie przepisow rozdziatu 11a dziatu III ustawy z dnia 29 sierpnia 1997 r. - Ordynacja
podatkowa (Dz. U. z 2021 r. poz. 1540, z p6zn. zm. 1)

— w zakresie okreslonym tymi przepisami.
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(3) A legal adviser shall be obliged to keep secret everything he has learnt in connec-
tion with the provision of legal assistance.

(4) The obligation of professional secrecy may not be limited in time.

(5) A legal adviser may not be relieved from the obligation of professional secrecy
concerning facts which he has become aware of while providing legal assistance or
conducting a case.

(6) The obligation of professional secrecy does not apply to information:

1) made available based on the provisions on anti-money laundering and financing of
terrorism,

2) provided based on the provisions of Chapter 11a of Chapter III of the Act of 29 Au-
gust 1997, Tax Ordinance (Journal of Laws of 2021, item 1540, as amended)

- within the scope specified by these provisions.

Article 6! [Legal secrets]

1. An advocate is obliged to keep secret everything that he learns about in connection
with the provision of legal aid.

2. The obligation of professional secrecy cannot be limited in time.

3. An advocate may not be released from the obligation to maintain professional secrecy
as to the facts which he learned about while providing legal aid or conducting a case.

4. The obligation of professional secrecy does not apply to information:

1) made available on the basis of the provisions on counteracting money laundering and
terrorist financing,

2) provided on the basis of the provisions of Chapter 11a, Chapter III of the Act of
August 29, 1997 — Tax Ordinance (Journal of Laws of 2020)

— to the extent specified in these provisions.

158 Art. 6 [Tajemnica adwokacka]

1. Adwokat obowigzany jest zachowa¢ w tajemnicy wszystko, o czym dowiedziat si¢ w zwiazku z udzielaniem
pomocy prawne;.

2. Obowiagzek zachowania tajemnicy zawodowej nie moze by¢ ograniczony w czasie.

3. Adwokata nie mozna zwolni¢ od obowigzku zachowania tajemnicy zawodowej co do faktow, o ktorych
dowiedziat si¢ udzielajac pomocy prawnej lub prowadzac sprawg.

4. Obowiagzek zachowania tajemnicy zawodowej nie dotyczy informacji:

1) udostepnianych na podstawie przepisoOw o przeciwdziataniu praniu pieni¢dzy oraz finansowaniu terroryzmu,
2) przekazywanych na podstawie przepisow rozdziatu 11a dziatu III ustawy z dnia 29 sierpnia 1997 r. - Ordynacja
podatkowa (Dz. U. 2020 r. poz. 13251 1423)

- w zakresie okre§lonym tymi przepisami.
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Article 7"%° [Legal protection of the advocate]

1. An advocate enjoys legal protection during and in connection with the performance
of professional duties, similarly to a judge and a public prosecutor.

2. The Minister of Justice, by way of an ordinance, determines the official uniform of
advocates participating in court hearings, taking into account the ceremonial character
of the attire, appropriate to the authority of the court and the established tradition.

Article 8!°° [Freedom of expression; lawyer’s immunity]

1. When practicing as an advocate, an advocate exercises the freedom of speech and
writing within the limits specified by the tasks of the bar and the law.

2. The abuse of this freedom, constituting an insult or defamation of a party, its attorney
or defence lawyer, probation officer, witness, expert or interpreter, is subject to discipli-
nary prosecution only.

Section 1a Processing of personal data

Article 16a'®! [Restrictions on the protection of personal data due to legal secrecy]
1. The provisions of Art. 15 sec. 1 and 3, art. 18 and art. 19 of Regulation (EU) 2016/679
of the European Parliament and of the Council of 27 April 2016 on the protection of
individuals with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46 / EC (General Data Protection Regulation)
(Journal of Laws UE L 119 of 04.05.2016, p. 1, as amended) shall apply to the extent
that they do not violate the lawyer’s obligation to keep the secrecy referred to in Art. 6.

159 Art. 7. [Ochrona prawna adwokata

1. Adwokat podczas i w zwigzku z wykonywaniem obowiazkow zawodowych korzysta z ochrony prawnej
podobnie jak sedzia i prokurator.

2. Minister Sprawiedliwo$ci, w drodze rozporzadzenia, okresli strdj urzedowy adwokatow bioracych udziat w
rozprawach sadowych, uwzgledniajac uroczysty charakter stroju, odpowiedni do powagi sadu i utrwalonej
tradycji.

160 Art. 8. [Wolno$¢ wypowiedzi; immunitet adwokacki]

1. Adwokat przy wykonywaniu zawodu adwokackiego korzysta z wolnosci stowa i pisma w granicach okre$lonych
przez zadania adwokatury i przepisy prawa.

2. Naduzycie tej wolnosci, stanowiace $cigang z oskarzenia prywatnego zniewagg lub zniestawienie strony, jej
petnomocnika lub obroncy, kuratora, §wiadka, bieglego lub tlumacza, podlega $ciganiu tylko w drodze
dyscyplinarnej.

161 Art. 16a. [Ograniczenia w zakresie ochrony danych osobowych ze wzgledu na tajemnice adwokacka]

1. Przepisy art. 15 ust. 11 3, art. 18 i art. 19 rozporzadzenia Parlamentu Europejskiego i Rady (UE) 2016/679 z
dnia 27 kwietnia 2016 r. w sprawie ochrony 0sob fizycznych w zwiagzku z przetwarzaniem danych osobowych i
w sprawie swobodnego przeptywu takich danych oraz uchylenia dyrektywy 95/46/WE (ogdlne rozporzadzenie o
ochronie danych) (Dz. Urz. UE L 119 z 04.05.2016, str. 1, z p6ézn. zm.) stosuje si¢ w zakresie, w jakim nie
naruszajg obowiazku zachowania przez adwokata tajemnicy, o ktérej mowa w art. 6.

2. Przepisu art. 21 ust. 1 rozporzadzenia Parlamentu Europejskiego i Rady (UE) 2016/679 z dnia 27 kwietnia 2016
1. W sprawie ochrony osob fizycznych w zwigzku z przetwarzaniem danych osobowych i w sprawie swobodnego
przeptywu takich danych oraz uchylenia dyrektywy 95/46/WE (ogo6lne rozporzadzenie o ochronie danych) w
przypadku danych osobowych pozyskanych przez adwokata w zwigzku z udzielaniem pomocy prawnej nie stosuje
sig.
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2. The provision of art. 21 sec. 1 of Regulation (EU) 2016/679 of the European Parlia-
ment and of the Council of 27 April 2016 on the protection of individuals with regard
to the processing of personal data and on the free movement of such data, and repealing
Directive 95/46 / EC (General Data Protection Regulation ) in the case of personal data
obtained by an advocate in connection with the provision of legal aid, it does not apply.

Article 16b'%> [Request by the President of the Personal Data Protection Office to
disclose information and legal secrecy]

The obligation of secrecy referred to in art. 6, does not cease if the President of the
Personal Data Protection Office requests the disclosure of information obtained by an
advocate in connection with the provision of legal aid.

Act of August 29, 1997 Tax Code

Chapter 11a Hearing

Article 2002a'% [Hearing in tax proceedings]

§ 1. In the course of the proceedings, the appellate body will hold a hearing:

1) ex officio — if there is a need to clarify the essential circumstances of the facts of the
case with the participation of witnesses or experts or by way of inspection, or clarify the
legal argumentation presented by the party in the course of the proceedings;

2) at the request of the party.

§ 2. In the request for a hearing, a party justifies the need to hold a hearing, indicates
what circumstances of the case should be explained and what steps should be taken at
the hearing.

§ 3. The appellate body may refuse to hold a hearing if the subject of the hearing are
circumstances that are irrelevant to the case or these circumstances are sufficiently con-
firmed by other evidence.

§ 4. A decision is issued on the refusal to hold a hearing.

162 Art. 16b. [Wystapienie przez Prezesa Urzedu Ochrony Danych Osobowych z zadaniem ujawnienia
informacji a tajemnica adwokacka]

Obowigzek zachowania tajemnicy, o ktorej mowa w art. 6, nie ustaje, w przypadku gdy z zadaniem ujawnienia
informacji uzyskanych przez adwokata w zwigzku z udzielaniem pomocy prawnej wystepuje Prezes Urzgdu
Ochrony Danych Osobowych.

163 Art. 200a. [Rozprawa w postepowaniu podatkowym|]

§ 1. Organ odwotawczy przeprowadzi w toku postepowania rozprawe:

1) z urzgdu — jezeli zachodzi potrzeba wyjasnienia istotnych okoliczno$ci stanu faktycznego sprawy przy udziale
swiadkow lub biegtych albo w drodze ogledzin, lub sprecyzowania argumentacji prawnej prezentowanej przez
stron¢ w toku postgpowania;

2) na wniosek strony.

§ 2. Strona we wniosku o przeprowadzenie rozprawy uzasadnia potrzebg przeprowadzenia rozprawy, wskazuje
jakie okoliczno$ci sprawy powinny by¢ wyjasnione i jakie czynno$ci powinny by¢ dokonane na rozprawie.

§ 3. Organ odwolawczy moze odmoéwi¢ przeprowadzenia rozprawy, jezeli przedmiotem rozprawy maja by¢
okoliczno$ci niemajace znaczenia dla sprawy albo okoliczno$ci te sa wystarczajaco potwierdzone innym
dowodem.

§ 4. W sprawie odmowy przeprowadzenia rozprawy wydaje si¢ postanowienie.
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Art. 200b!%* [Date of the hearing in tax proceedings]
The date of the hearing should be set in such a way that the delivery of the summons is
made no later than 7 days before the hearing.

Art. 200¢'® [The person presiding over the hearing in tax proceedings]

§ 1. The hearing is directed by an employee of the appeal body authorised to conduct
the hearing.

§ 2. When the proceedings are pending before the local government appeals board, the
hearing is managed by the chairman or a designated member of that board.

§ 3. An authorised employee of the first-instance authority against whose decision the
appeal was lodged participates in the hearing.

Art. 200d'%° [Rights of the party and the person presiding over the hearing in tax
proceedings]

§ 1. At the hearing, a party may submit explanations, submit requests, proposals and
allegations, and present evidence to support them. In addition, the party may comment
on the results of the evidentiary proceedings.

§ 2. The person in charge of the hearing may revoke a question put to a participant in
the hearing, if it is not relevant to the case. However, at the request of a party, the content
of the repealed question should be entered in the minutes.

164 Art. 200b. [Termin rozprawy w postepowaniu podatkowym|

Termin rozprawy powinien by¢ tak wyznaczony, aby dorgczenie wezwania nastapito najp6zniej na 7 dni przed
rozprawa.

165 Art. 200c. [Osoba Kierujaca rozprawa w postepowaniu podatkowym|

§ 1. Rozprawg kieruje upowazniony do przeprowadzenia rozprawy pracownik organu odwolawczego.

§ 2. Gdy postgpowanie toczy si¢ przed samorzadowym kolegium odwotawczym, rozprawa kieruje
przewodniczacy albo wyznaczony cztonek tego kolegium.

§ 3. W rozprawie uczestniczy upowazniony pracownik organu pierwszej instancji, od ktoérego decyzji wniesiono
odwotanie.

166 Art. 200d. [Uprawnienia strony i kierujacego rozprawa w postepowaniu podatkowym|

§ 1. Na rozprawie strona moze sktada¢ wyjasnienia, zgtasza¢ zadania, propozycje i zarzuty oraz przedstawia¢
dowody na ich poparcie. Ponadto strona moze wypowiada¢ si¢ co do wynikéw postgpowania dowodowego.

§ 2. Kierujacy rozprawa moze uchyli¢ pytanie zadane uczestnikowi rozprawy, jezeli nie ma ono istotnego
znaczenia dla sprawy. Jednakze na zadanie strony nalezy zamie$ci¢ w protokole tres¢ uchylonego pytania.
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Criminal Procedure Code [KPK!'%’]

Chapter 21 Witnesses

Article 177'%® Obligation to appear and ways of examining a witness

§ 1. Anyone summoned as a witness must appear and give evidence.

§ 1a.The hearing of a witness may take place with the use of technical devices that ena-
ble this activity to be carried out remotely with the simultaneous direct transmission of
image and sound. In the proceedings before the court, the court referendary, assistant
judge or official employed in the court in whose district the witness resides take part in
the activities in the place where the witness resides.

§ 1b.In the place where the witness interviewed in the manner specified in § 1a is, the
following persons may be present instead of the persons indicated in that provision:

1) a Prison Service officer — if the witness is in a prison or remand center;

2) consular officer — if a witness who is a Polish citizen is staying abroad.

§ 2. A witness who is unable to appear due to illness, disability or other insurmountable
obstacle may be questioned at his place of stay.

Article 178'° Absolute prohibitions to take evidence

It is not allowed to question as witnesses:

1) a defender or an advocate or legal advisor acting on the basis of art. 245 contact of
the detained with an attorney or legal advisor, notice of detention § 1 as to the facts
about which he learned while providing legal advice or conducting the case;

2) clergyman as to the facts he learned about in confession.

167 Dz.U.2021.0.534 t.j. — Ustawa z dnia 6 czerwca 1997 r. — Kodeks postepowania karnego / Journal of Laws
2021.0.534, i.e. the Act of 6 June 1997 - Code of Criminal Procedure.

168 Art. 177. Obowiazek stawiennictwa i sposoby przeshuchania §wiadka

§ 1. Kazda osoba wezwana w charakterze swiadka ma obowigzek stawic si¢ 1 ztozy¢ zeznania.

§ la. Przestuchanie $wiadka moze nastgpi¢ przy uzyciu urzadzen technicznych umozliwiajacych przeprowadzenie
tej czynnosci na odlegto$¢ z jednoczesnym bezposrednim przekazem obrazu i dzwieku. W postepowaniu przed
sadem w czynno$ci w miejscu przebywania $wiadka bierze udziat referendarz sagdowy, asystent sedziego lub
urzednik zatrudniony w sadzie, w ktorego okregu swiadek przebywa.

§ 1b. W miejscu przebywania $wiadka przestuchiwanego w sposdb okre§lony w § 1a, zamiast osob wskazanych
w tym przepisie, moze by¢ obecny:

1) funkcjonariusz Stuzby Wieziennej — jezeli $wiadek przebywa w zaktadzie karnym lub areszcie $ledczym;

2) urzednik konsularny — jezeli $wiadek bedacy obywatelem polskim przebywa za granica.

§ 2. Swiadka, ktory nie moze si¢ stawié na wezwanie z powodu choroby, kalectwa lub innej nie dajacej si¢ pokonaé
przeszkody, mozna przestucha¢ w miejscu jego pobytu.

169 Art. 178. Bezwzgledne zakazy dowodowe

Nie wolno przestuchiwac jako §wiadkow:

1) obroncy albo adwokata lub radcy prawnego dzialajacego na podstawie art. 245 kontakt zatrzymanego z
adwokatem lub radca prawnym, zawiadomienie o zatrzymaniu § 1, co do faktow, o ktorych dowiedziat si¢
udzielajac porady prawnej lub prowadzac sprawe;

2) duchownego co do faktow, o ktorych dowiedzial si¢ przy spowiedzi.
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Article 178a'’° Hearing the mediator as a witness

It is not allowed to question the mediator as a witness as to the facts about which he
learned from the accused or the victim while conducting mediation proceedings, with
the exception of information about the crimes referred to in Art. 240 punishable failure
to notify about a prohibited act § 1 of the Penal Code.

Article 179'7! Exemption from the obligation to maintain state secrets

§ 1. Persons obliged to keep secret information classified as “secret” or “top secret” may
be questioned as to the circumstances to which this obligation extends, only after such
persons are released from the obligation to keep secrets by an authorised superior body.
§ 2.The release may only be refused if the testimony could seriously harm the state.

§ 3. The court or the public prosecutor may apply to the competent supreme body of
government administration to release a witness from the obligation of secrecy, unless
specific laws provide otherwise.

Article 180'7? Interrogation of persons bound by professional secrecy

§ 1. Persons obliged to keep secret information classified as “restricted” or “confiden-
tial” or secrecy related to the performance of a profession or function may refuse to
testify as to the circumstances to which this obligation extends, unless the court or the
prosecutor for the benefit of the administration of justice dismisses these persons from
the obligation of secrecy, unless specific laws provide otherwise. A complaint may be
lodged against this decision.

[...]

170 Art. 178a. Przestuchiwanie mediatora w charakterze swiadka

Nie wolno przestuchiwaé jako $wiadka mediatora co do faktow, o ktorych dowiedziat si¢ od oskarzonego lub
pokrzywdzonego prowadzac postgpowanie mediacyjne, z wylaczeniem informacji o przestgpstwach, o ktorych
mowa w art. 240 karalne niezawiadomienie o czynie zabronionym § 1 Kodeksu karnego.

171 Art. 179. Zwolnienie od obowiazku zachowania tajemnicy panstwowej

§ 1. Osoby obowigzane do zachowania w tajemnicy informacji niejawnych o klauzuli tajnosci “tajne” lub “$cisle
tajne” moga by¢ przestuchane co do okolicznos$ci, na ktére rozciaga si¢ ten obowiazek, tylko po zwolnieniu tych
0s6b od obowiazku zachowania tajemnicy przez uprawniony organ przetozony.

§ 2. Zwolnienia wolno odmoéwi¢ tylko wtedy, gdyby zlozenie zeznania wyrzadzi¢ mogto powazna szkode panstwu.
§ 3. Sad Iub prokurator moze zwroci¢ si¢ do wlasciwego naczelnego organu administracji rzadowej o zwolnienie
swiadka od obowigzku zachowania tajemnicy, jezeli ustawy szczegolne nie stanowig inacze;j.

172 Art. 180. Przestuchiwanie 0s6b obowiazanych do zachowania tajemnicy zawodowej

§ 1. Osoby obowigzane do zachowania w tajemnicy informacji niejawnych o klauzuli tajno$ci “zastrzezone” lub
“poufne” lub tajemnicy zwigzanej z wykonywaniem zawodu lub funkcji moga odmoéwi¢ zeznan co do
okoliczno$ci, na ktdre rozciaga si¢ ten obowiazek, chyba ze sad lub prokurator dla dobra wymiaru sprawiedliwosci
zwolni te osoby od obowigzku zachowania tajemnicy, jezeli ustawy szczegdlne nie stanowiag inaczej. Na
postanowienie w tym przedmiocie przystuguje zazalenie.
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Article 226'"* Use of documents containing classified information as evidence
With regard to the use of documents containing classified information or professional
secrecy as evidence in criminal proceedings, the prohibitions and limitations set out in
Articles 178-181 shall apply accordingly. However, in the preparatory proceedings, the
prosecutor decides about the use of documentts containing medical confidentiality as
evidence.

Act from 6 July 1982 about Legal Advisers
Chapter 1a Processing of personal data
Article 5a'7* [Restrictions on the protection of personal data due to the confidenti-
ality of legal counsel]
(1) The provisions of Article 15 (1) and (3), Article 18 and Article 19 of the Regulation
(EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the
free movement of such data and repealing Directive 95/46/EC (General Data Protection
Regulation) (Official Journal of the EU L 119 of 04.05.2016, p. 1, as amended) shall
apply to the extent that they do not violate the obligation of the legal counsel to maintain
the confidentiality referred to in Article 3.
(2) The provision of Article 21 (1) of Regulation (EU) 2016/679 of the European Par-
liament and of the Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data and on the free movement of such data and
repealing Directive 95/46/EC (General Data Protection Regulation) in the case of per-
sonal data obtained by the legal counsel in connection with the provision of legal assis-
tance shall not apply.

173 Art. 226 Wykorzystanie jako dowodéw dokumentéw zawierajacych informacje niejawne

W kwestii wykorzystania dokumentéw zawierajacych informacje niejawne lub tajemnicg¢ zawodowa, jako
dowodow w postepowaniu karnym, stosuje si¢ odpowiednio zakazy i ograniczenia okre$lone w art 178-181.
Jednakze w postgpowaniu przygotowawczym o wykorzystaniu, jako dowodow, dokumentow zawierajacych
tajemnic¢ lekarska decyduje prokurator.

174 Art. 5a. [Ograniczenia w zakresie ochrony danych osobowych ze wzgledu na tajemnice radcy prawnego]
1. Przepisy art. 15 ust. 11 3, art. 18 i art. 19 rozporzadzenia Parlamentu Europejskiego i Rady (UE) 2016/679 z
dnia 27 kwietnia 2016 r. w sprawie ochrony o0sob fizycznych w zwiazku z przetwarzaniem danych osobowych i
w sprawie swobodnego przeptywu takich danych oraz uchylenia dyrektywy 95/46/WE (og6lne rozporzadzenie o
ochronie danych) (Dz. Urz. UE L 119 z 04.05.2016, str. 1, z p6zn. zm. 1 ) stosuje si¢ w zakresie, w jakim nie
naruszajg obowiazku zachowania przez radce prawnego tajemnicy, o ktorej mowa w art. 3.

2. Przepisu art. 21 ust. 1 rozporzadzenia Parlamentu Europejskiego i Rady (UE) 2016/679 z dnia 27 kwietnia 2016
1. W sprawie ochrony oséb fizycznych w zwiazku z przetwarzaniem danych osobowych i w sprawie swobodnego
przeptywu takich danych oraz uchylenia dyrektywy 95/46/WE (ogdlne rozporzadzenie o ochronie danych) w
przypadku danych osobowych pozyskanych przez radcg prawnego w zwiazku z udzielaniem pomocy prawnej nie
stosuje sig.
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Article 5b'7> [Request by the President of the Office for Personal Data Protection
to disclose information vs. legal adviser confidentiality]

The obligation of secrecy referred to in Article 3 (4)—(6) does not cease if the President
of the Office for Personal Data Protection demands disclosure of information obtained
by the legal adviser in connection with the provision of legal assistance.

Article 5¢'7% [Period of retention of personal data].

(1) The storage period of personal data shall be:

1) 5 years from the end of the year in which the proceedings in which the personal data
were collected ended — in case of personal data processed by the authorities of legal
advisers’ self-government to the extent necessary for the proper performance of the pub-
lic tasks specified in the Act and personal data processed within the framework of the
supervision over the activities of legal advisers’ self-government;

2) 10 years from the end of the year in which the proceedings in which the personal data
were collected ended - in the case of personal data processed:

a) in the course of the proceedings conducted by the bodies of the self-government of
legal advisers:

- administrative,

- in the scope of complaints and motions,

175 Art. 5b. [Wystapienie przez Prezesa Urzedu Ochrony Danych Osobowych z zadaniem ujawnienia
informacji a tajemnica radcy prawnego]

Obowiagzek zachowania tajemnicy, o ktorej mowa w art. 3 ust. 4-6, nie ustaje, w przypadku gdy z zadaniem
ujawnienia informacji uzyskanych przez radc¢ prawnego w zwigzku z udzielaniem pomocy prawnej wystepuje
Prezes Urzedu Ochrony Danych Osobowych.

176 Art. Sc. [Okres przechowywania danych osobowych]

1. Okres przechowywania danych osobowych wynosi:

1) 5 lat od konca roku, w ktorym zakonczylto si¢ postepowanie, w ktérym dane osobowe zostaly zgromadzone - w
przypadku danych osobowych przetwarzanych przez organy samorzadu radcow prawnych w zakresie niezbednym
do prawidlowej realizacji zadan publicznych okreslonych w ustawie oraz danych osobowych przetwarzanych w
ramach nadzoru nad dziatalno$cig samorzadu radcow prawnych;

2) 10 lat od konca roku, w ktérym zakonczyto si¢ postepowanie, w ktorym dane osobowe zostaty zgromadzone -
w przypadku danych osobowych przetwarzanych:

a) w toku prowadzonych przez organy samorzadu radcéw prawnych postgpowan:

— administracyjnych,

— w zakresie skarg i wnioskow,

— innych przewidzianych przez ustawe lub wydane na podstawie ustawy akty prawne organow samorzadu radcow
prawnych dotyczacych radcow prawnych, aplikantéw radcowskich lub oséb ubiegajacych si¢ o wpis na liste
radcow prawnych lub liste aplikantéw radcowskich, a takze osob przystepujacych do egzaminu wstepnego na
aplikacje radcowska i egzaminu radcowskiego,

b) w ramach nadzoru nad tymi postepowaniami, o ktérych mowa w lit. a,

¢) przez radcéw prawnych w ramach wykonywania zawodu;

3) 15 lat od konca roku, w ktorym zakonczyto si¢ postepowanie, w ktérym dane osobowe zostaty zgromadzone -
w przypadku danych osobowych przetwarzanych w toku prowadzonych przez organy samorzadu radcow
prawnych postgpowan dyscyplinarnych wobec radcow prawnych i aplikantdow radcowskich oraz podczas
wykonywania przewidzianych przez ustawg¢ kompetencji nadzorczych nad postgpowaniami dyscyplinarnymi w
sprawach radcow prawnych i aplikantow radcowskich.

2. Pouptywie okresdéw, o ktorych mowa w ust. 1, w przypadku danych osobowych przetwarzanych przez radcow
prawnych w ramach wykonywania zawodu, dane osobowe ulegaja usunigciu.
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- other provided for by the Act or legal acts of legal advisers self-government authorities
issued on the basis of the Act, concerning legal advisers, trainee legal advisers or persons
applying to be entered on the list of legal advisers or the list of trainee legal advisers, as
well as persons taking the entrance examination for the legal adviser apprenticeship and
the examination for legal advisers,

b) in the supervision of those proceedings referred to in point (a),

c) by legal advisers in the exercise of their profession;

3) 15 years from the end of the year in which the proceedings in which the personal data
were collected ended - in the case of personal data processed in the course of disciplinary
proceedings conducted by the authorities of the legal advisers’ self-government against
legal advisers.

(2) Provisions on Lifting a legal (professional) privilege

Article 6!”7 [Legal secrets]

[...] 3. An advocate may not be released from the obligation to maintain professional
secrecy as to the facts which he learned about while providing legal aid or conducting a
case.

4. The obligation of professional secrecy does not apply to information:

1) made available on the basis of the provisions on counteracting money laundering and
terrorist financing,

2) provided on the basis of the provisions of Chapter 11a, Chapter III of the Act of
August 29, 1997 — Tax Ordinance (Journal of Laws of 2020, items 1325 and 1423)

— to the extent specified in these provisions.

Criminal Procedure Code
Article 180!7® Hearing persons obliged to maintain professional secrecy § 1. Persons
obliged to keep secret information classified as “restricted” or “confidential” or secrecy

177 Art. 6 [Tajemnica adwokacka]

[...] 3. Adwokata nie mozna zwolni¢ od obowiazku zachowania tajemnicy zawodowej co do faktow, o ktorych
dowiedziat si¢ udzielajac pomocy prawnej lub prowadzac sprawg.

4. Obowigzek zachowania tajemnicy zawodowej nie dotyczy informacji:

1) udostgpnianych na podstawie przepisow o przeciwdzialaniu praniu pieniedzy oraz finansowaniu terroryzmu,
2) przekazywanych na podstawie przepisow rozdziatu 11a dziatu III ustawy z dnia 29 sierpnia 1997 r. - Ordynacja
podatkowa (Dz. U. z 2020 r. poz. 13251 1423)

- w zakresie okreslonym tymi przepisami.

178 Art. 180. KPK Przestuchiwanie 0s6b obowigzanych do zachowania tajemnicy zawodowej

§ 1. Osoby obowigzane do zachowania w tajemnicy informacji niejawnych o klauzuli tajnosci “zastrzezone” lub
“poufne” lub tajemnicy zwigzanej z wykonywaniem zawodu lub funkcji moga odmoéwié¢ zeznan co do
okoliczno$ci, na ktore rozcigga si¢ ten obowiazek, chyba ze sad lub prokurator dla dobra wymiaru sprawiedliwos$ci
zwolni te osoby od obowiazku zachowania tajemnicy, jezeli ustawy szczegdlne nie stanowia inaczej. Na
postanowienie w tym przedmiocie przyshuguje zazalenie.

§ 2. Osoby obowigzane do zachowania tajemnicy notarialnej, adwokackiej, radcy prawnego, doradcy
podatkowego, lekarskiej, dziennikarskiej lub statystycznej oraz tajemnicy Prokuratorii Generalnej, moga by¢
przestuchiwane co do faktow objetych ta tajemnica tylko wtedy, gdy jest to niezbedne dla dobra wymiaru
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related to the performance of a profession or function may refuse to testify as to the
circumstances to which this obligation extends, unless the court or the prosecutor for the
benefit of the administration of justice dismisses these persons from the obligation of
secrecy, unless specific laws provide otherwise. A complaint may be lodged against this
decision.

§ 2. Persons obliged to keep notarial, barrister, legal advisor, tax, medical, journalistic
or statistical secrets, and the secrets of the General Prosecutor’s Office, may be ques-
tioned as to the facts covered by this secret only if it is necessary for the good of the
administration of justice and the circumstance cannot be established on the basis of other
evidence. In the preparatory proceedings, the court decides on the question of a hearing
or the consent to the hearing, at a meeting without the participation of the parties, within
not more than 7 days from the date of delivery of the prosecutor’s request. The court’s
decision may be appealed against.

§ 3. The journalist’s exemption from the obligation to maintain confidentiality may not
apply to data enabling the identification of the author of the press material, a letter to
the editor or other material of this nature, as well as the identification of persons provid-
ing information published or submitted for publication, if these persons have stipulated
not to disclose the above data.

§ 4. The provision of § 3 shall not apply if the information concerns an offence referred
to in Art. 240 punishable failure to notify about a prohibited act § 1 of the Penal Code.
§ 5. A journalist’s refusal to disclose the data referred to in § 3 shall not waive his re-
sponsibility for an offence committed by publishing the information.

bb. Spousal privilege

(1) Provisions in Polish law

The spouse is mentioned in the Polish Criminal Code but is not explicitly addressed as
a special witness in the Criminal Procedure Code (Chapter 21).

sprawiedliwoséci, a okoliczno$¢ nie moze by¢ ustalona na podstawie innego dowodu. W postepowaniu
przygotowawczym w przedmiocie przestuchania lub zezwolenia na przestuchanie decyduje sad, na posiedzeniu
bez udziatu stron, w terminie nie dtuzszym niz 7 dni od daty dor¢czenia wniosku prokuratora. Na postanowienie
sadu przyshuguje zazalenie.

§ 3. Zwolnienie dziennikarza od obowiazku zachowania tajemnicy nie moze dotyczy¢ danych umozliwiajacych
identyfikacj¢ autora materiatu prasowego, listu do redakcji lub innego materialu o tym charakterze, jak réwniez
identyfikacj¢ osob udzielajacych informacji opublikowanych lub przekazanych do opublikowania, jezeli osoby te
zastrzegly nieujawnianie powyzszych danych.

§ 4. Przepisu § 3 nie stosuje si¢, jezeli informacja dotyczy przestgpstwa, o ktorym mowa w art. 240 karalne
niezawiadomienie o czynie zabronionym § 1 Kodeksu karnego.

§ 5. Odmowa przez dziennikarza ujawnienia danych, o ktérych mowa w § 3, nie uchyla jego odpowiedzialnosci
za przestepstwo, ktorego dopuscit si¢ publikujac informacje.
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Polish Criminal Code!”®

Chapter XIV. Explanation of statutory terms

Art. 115 of the CC - The closest person

§ 11. The closest person is a spouse, an ascendant, descendant, siblings, related in the
same line or degree, an adopted person and their spouse, as well as a person living to-
gether.

(2) Provisions on lifting a spousal privilege

There are no concrete provisions of lifting a spousal privilege.
cc. Privilege against self-incrimination

(1) Enshrinement in Polish law

Criminal Procedure Code

Article 74'%° Rights and obligations of the accused
§ 1. The accused is under no obligation to prove his innocence or to provide evidence to
his detriment.

179 Journal of Laws 2020.0.1444, i.e. the Act of June 6, 1997 — Penal Code / Dz.U.2020.0.1444 tj. — Ustawa z dnia
6 czerwca 1997 r. - Kodeks karny.

180 Art. 74 Prawa i obowiazki oskarzonego

§ 1. Oskarzony nie ma obowigzku dowodzenia swej niewinnosci ani obowigzku dostarczania dowodow na swoja
niekorzys¢.

§ 2. Oskarzony jest jednak obowigzany poddac sig:

1) ogledzinom zewnetrznym ciata oraz innym badaniom nie polaczonym z naruszeniem integralnosci ciata; wolno
takze w szczegdlnosci od oskarzonego pobraé odciski, fotografowaé go oraz okaza¢ w celach rozpoznawczych
innym osobom,;

2) badaniom psychologicznym i psychiatrycznym oraz badaniom pofaczonym z dokonaniem zabiegéw na jego
ciele, z wyjatkiem chirurgicznych, pod warunkiem ze dokonywane sa przez uprawnionego do tego pracownika
stuzby zdrowia z zachowaniem wskazan wiedzy lekarskiej i nie zagrazaja zdrowiu oskarzonego, jezeli
przeprowadzenie tych badan jest nieodzowne; w szczegolnosci oskarzony jest obowigzany przy zachowaniu tych
warunkow poddac si¢ pobraniu krwi, wltosow lub wydzielin organizmu, z zastrzezeniem pkt 3;

3) pobraniu przez funkcjonariusza Policji wymazu ze §luzowki policzkow, jezeli jest to nieodzowne i nie zachodzi
obawa, ze zagrazatoby to zdrowiu oskarzonego lub innych osob.

§ 3. W stosunku do osoby podejrzanej mozna dokona¢ badan lub czynno$ci, o ktorych mowa w § 2 pkt 1, a takze,
przy zachowaniu wymagan okreslonych w § 2 pkt 2 lub 3, pobra¢ krew, wlosy, wymaz ze Sluzéwki policzkéw lub
inne wydzieliny organizmu.

§ 3a. Oskarzonego lub osobe podejrzana wzywa si¢ do poddania si¢ obowiazkom wynikajacym z § 21 3. W razie
odmowy poddania si¢ tym obowigzkom oskarzonego lub osob¢ podejrzang mozna zatrzymac i przymusowo
doprowadzi¢, a takze stosowa¢ wobec nich sife fizyczna lub $rodki techniczne stuzace obezwladnieniu, w zakresie
niezb¢dnym do wykonania danej czynnosci.

§ 4. Minister Sprawiedliwo$ci w porozumieniu z ministrem wiasciwym do spraw zdrowia okre$li, w drodze
rozporzadzenia, szczegétowe warunki i sposob poddawania oskarzonego oraz osoby podejrzanej badaniom, a
takze wykonywania z ich udziatem czynnosci, o ktorych mowa w § 2 pkt 11 3 oraz § 3, majac na uwadze, aby
gromadzenie, utrwalanie i analiza materialu dowodowego byty dokonywane zgodnie z aktualng wiedza w zakresie
kryminalistyki i medycyny sadowe;.
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§ 2. However, the accused is obliged to submit:

1) external examination of the body and other examinations not connected with violation
of the integrity of the bodys; it is also allowed, in particular, to take prints from the ac-
cused, photograph them and show them for recognition purposes to other persons;

2) psychological and psychiatric examinations as well as examinations involving proce-
dures on his body, with the exception of surgical examinations, provided that they are
performed by an authorised health care professional and do not endanger the health of
the accused, if such examinations are necessary; in particular, the accused is obliged,
under these conditions, to undergo blood, hair or body secretions, subject to point 3;

3) taking a smear from the cheek mucosa by a police officer, if it is necessary and there
1s no fear that it would endanger the health of the accused or other people.

§ 3. In relation to the suspected person, tests or activities referred to in § 2 point 1 can
be made, and, subject to the requirements set out in § 2 point 2 or 3, take blood, hair,
swab from the mucosa of the cheeks or other body secretions.

§ 3a. The accused or the suspect is called upon to submit to the obligations arising from
§ 2 and 3. In the event of refusal to submit to these obligations, the accused or the suspect
may be detained and forcibly brought about, as well as physical force or technical
measures to incapacitate them, to the extent necessary to complete the action.

§ 4. The Minister of Justice, in consultation with the minister competent for health mat-
ters, shall determine, by regulation, the detailed conditions and manner of subjecting the
accused and the suspect to examination, as well as performing the activities with their
participation referred to in § 2 points 1 and 3 and § 3, having regard to bearing in mind
that the collection, recording and analysis of the evidence should be carried out in ac-
cordance with the current knowledge in the field of forensics and forensics.

Aricle 173'8! Presenting a person or an item

§ 1. The interviewed person may be shown another person, his image or thing for the
purpose of recognition. The presentation should be carried out so as to turn off the sug-
gestion.

§ 2. If necessary, the presentation may also be performed in such a way as to disable the
possibility of recognizing the person interviewed by the recognised person.

181 Art. 173 Okazanie osoby lub rzeczy

§ 1. Osobie przestuchiwanej mozna okaza¢ inng osobe, jej wizerunek lub rzecz w celu jej rozpoznania. Okazanie
powinno by¢ przeprowadzone tak, aby wylaczy¢ sugestie.

§ 2. W razie potrzeby okazanie mozna przeprowadzi¢ rowniez tak, aby wylaczy¢ mozliwo$¢ rozpoznania osoby
przestluchiwanej przez osobe rozpoznawana.

§ 3. Podczas okazania osoba okazywana powinna znajdowac si¢ w grupie obejmujacej tacznie co najmniej cztery
osoby.

§ 4. Minister Sprawiedliwosci, w porozumieniu z ministrem wlasciwym do spraw wewnetrznych, okresli, w
drodze rozporzadzenia, warunki techniczne przeprowadzenia okazania, majagc na uwadze koniecznosc¢
zapewnienia sprawnego toku postgpowania, a takze wlasciwej realizacji gwarancji procesowych jej uczestnikow.
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§ 3. During the presentation, the person being presented should be in a group of at least
four people 1n total.

§ 4. The Minister of Justice, in consultation with the minister competent for internal
affairs, shall determine, by regulation, the technical conditions for the performance of
the presentation, bearing in mind the need to ensure the smooth course of the proceed-
ings, as well as the proper implementation of procedural guarantees of its participants.

In Poland the sepeate right to be relesed from obligation to tesify is enshrined in Art.
185 and the right to refuse to answer a question is stipulated by Art. 183 CPC:

Article 182'% The right to refuse to testify

§ 1. The closest person to the accused may refuse to testify.

§ 2. The right to refuse to testify continues despite the termination of marriage or adop-
tion.

§ 3. The right to refuse to testify is also vested in a witness who, in another pending
case, is accused of complicity in the crime covered by the proceedings.

Article 183'%° Refusal to answer a question

§ 1. A witness may refuse to answer a question, if the answer might incriminate him-
self or his next of kin for an offence or a fiscal offence.

§ 2. A witness may request that he or she be heard at a hearing in camera in camera if
the content of the testimony could expose him or a person close to him to disgrace next
of kin.

Article 185'%* Release from obligation to testify

A person in a particularly close personal relationship with the accused may be released
from the obligation to testify or to answer questions, if such a person applies for such a
release.

182 Art. 182 Prawo odmowy zeznan

§ 1.0soba najblizsza dla oskarzonego moze odmowié zeznan.

§ 2.Prawo odmowy zeznan trwa mimo ustania matzenstwa lub przysposobienia.

§ 3.Prawo odmowy zeznan przystuguje takze swiadkowi, ktory w innej toczacej si¢ sprawie jest oskarzony o
wspotudziat w przestepstwie objetym postepowaniem.

183 Art. 183. § 1. Swiadek moze uchyli¢ si¢ od odpowiedzi na pytanie, jezeli udzielenie odpowiedzi mogtoby
narazi¢ jego lub osobe dla niego najblizsza na odpowiedzialnos$¢ za przestepstwo lub przestepstwo skarbowe.

§ 2. Swiadek moze zada¢, aby przestuchano go na rozprawie z wylaczeniem jawnosci, jezeli tre$¢ zeznah mogtaby
narazi¢ na hanbg jego lub osobe dla niego najblizsza.

184 Art. 185. Mozna zwolni¢ od ztozenia zeznania lub odpowiedzi na pytania osobg pozostajaca z oskarzonym w
szczegolnie bliskim stosunku osobistym, jezeli osoba taka wnosi o zwolnienie.
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Criminal Code

Article 233'% False testimony

§ 1. Whoever, by submitting a testimony to be used as evidence in court proceedings or
in other proceedings conducted pursuant to the Act, testifies untruthfully or conceals the
truth,

shall be subject to the penalty of deprivation of liberty for a term of between 6 months
and 8 years.

§ la. If the perpetrator of the act specified in § 1 testifies untruthfully or conceals the
truth for fear of criminal liability to himself or his immediate family, he or she

shall be subject to the penalty of deprivation of liberty for a term of between 3 months
and 5 years.

§ 2. The condition of liability is that the person taking the testimony, acting within the
scope of his rights, warn the testimony of criminal liability for the false testimony or
take a promise from him.

§ 3.Not be punished for the act specified in § 1a, who makes a false testimony, not
knowing about the right to refuse to testify or answer questions.

§ 4. Who, as an expert, expert or translator, presents a false opinion, expert opinion or
translation intended to serve as evidence in the proceedings referred to in § 1,

shall be subject to the penalty of deprivation of liberty for a term of between one and 10
years.

§ 4a. If the perpetrator of the act specified in § 4 acts unintentionally, risking substantial
harm to the public interest, he

shall be subject to the penalty of deprivation of liberty for up to 3 years.

185 Art. 233 Falszywe zeznania

§ 1. Kto, skladajac zeznanie majace stuzy¢ za dowod w postepowaniu sgdowym lub w innym postepowaniu
prowadzonym na podstawie ustawy, zeznaje nieprawdg lub zataja prawde,

podlega karze pozbawienia wolnosci od 6 miesiecy do lat 8.

§ la. Jezeli sprawca czynu okreslonego w § 1 zeznaje nieprawde lub zataja prawde z obawy przed
odpowiedzialno$cig karng grozaca jemu samemu lub jego najblizszym,

podlega karze pozbawienia wolnosci od 3 miesiecy do lat 5.

§ 2. Warunkiem odpowiedzialnos$ci jest, aby przyjmujacy zeznanie, dziatajac w zakresie swoich uprawnien,
uprzedzit zeznajacego o odpowiedzialnosci karnej za fatszywe zeznanie lub odebrat od niego przyrzeczenie.

§ 3. Nie podlega karze za czyn okreslony w § 1a, kto sktada falszywe zeznanie, nie wiedzac o prawie odmowy
zeznania lub odpowiedzi na pytania.

§ 4. Kto, jako biegly, rzeczoznawca lub ttumacz, przedstawia falszywa opinig, ekspertyze lub thumaczenie majace
stuzy¢ za dowdd w postgpowaniu okreslonym w § 1,

podlega karze pozbawienia wolnosci od roku do lat 10.

§ 4a. Jezeli sprawca czynu okre§lonego w § 4 dziata nieumyslnie, narazajac na istotng szkode interes publiczny,
podlega karze pozbawienia wolnosci do lat 3.

§ 5. Sad moze zastosowaé nadzwyczajne ztagodzenie kary, a nawet odstapi¢ od jej wymierzenia, jezeli:

1) falszywe zeznanie, opinia, ekspertyza lub thumaczenie dotyczy okolicznosci niemogacych mie¢ wptywu na
rozstrzygnigcie sprawy,

2) sprawca dobrowolnie sprostuje falszywe zeznanie, opinig, ekspertyze lub thumaczenie, zanim nastapi, chociazby
nieprawomocne, rozstrzygnigcie sprawy.

§ 6. Przepisy § 1-3 oraz 5 stosuje si¢ odpowiednio do osoby, ktora sktada falszywe o$§wiadczenie, jezeli przepis
ustawy przewiduje mozliwos$¢ odebrania o$wiadczenia pod rygorem odpowiedzialnosci karnej.
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§ 5. The court may apply extraordinary mitigation of punishment, and even withdraw
from its imposition, if:

1) a false testimony, opinion, expert opinion or translation concerns circumstances that
cannot affect the outcome of the case,

2) the perpetrator voluntarily corrects a false testimony, opinion, expert opinion or trans-
lation before the settlement of the case, even if it is not final, takes place.

§ 6. The provisions of § 1-3 and 5 shall apply mutatis mutandis to the person who sub-
mits a false declaration, if the provision of the Act provides for the possibility of col-

lecting the declaration under pain of criminal liability.

(2) National legislation

- Resolution The Supreme Court of 10 December 2020 I KK 58/19 Admissibility of
prosecution under Art. 233 § la of the Penal Code!®®

- Judgment of the SA in Katowice of November 28, 2002, IT Aka 398/02, OSA 2003,
No. 12, item 12187

dd. Without prejudice privilege

Art. 363 § 1 of the Code of Civil Procedure applies regarding formal validity and Art. 14
365 of the Code of Civil Procedure for material validity.

b) Parliamentary privilege or immunity

The following part shall analyse the national legislation regarding the privileges or im- 15

munities:

aa. National Legislation

Act of 9 May 1996 on exercising the mandate of deputy and senator'®® 16

Chapter 2 Parliamentary immunity
Article 6'* [Material immunity] 1. A deputy or senator may not be held responsible

for his activities falling within the scope of exercising his mandate, either during its

186 T KK 58/19, Dopuszczalno$¢ pociggniecia do odpowiedzialnosci kamej na podstawie art. 233 § la kk. —
Postanowienie Sadu Najwyzszego.

187 Wyrok SA w Katowicach z dnia 28 listopada 2002 r., Il Aka 398/02, OSA 2003, nr 12, poz.

188 Dz.U.2018.1799 t.j USTAWA z dnia 9 maja 1996 r. 0 wykonywaniu mandatu posta i senatora.

139 Rozdzial 2 Immunitet parlamentarny

Art. 6 [Immunitet materialny]

1. Poset lub senator nie moze by¢ pociagniety do odpowiedzialno$ci za swoja dziatalno$¢ wchodzaca w zakres
sprawowania mandatu ani w czasie jego trwania, ani po jego wygasni¢ciu, z zastrzezeniem art. 6a. Za takg
dziatalno$¢ poset lub senator odpowiada tylko przed Sejmem lub Senatem.

2. Dziatalno$¢, o ktorej mowa w ust. 1, obejmuje zglaszanie wnioskow, wystapienia lub glosowania na
posiedzeniach Sejmu, Senatu lub Zgromadzenia Narodowego oraz ich organdw, na posiedzeniach klubow, kot i
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duration or after its expiry, subject to Art. 6a. A deputy or senator is responsible for such
activity only before the Sejm or Senate.

2. The activities referred to in paragraph 1. 1 shall cover the submission of motions,
speeches or votes at the sessions of the Sejm, the Senate or the National Assembly and
their bodies, at meetings of parliamentary, senate or parliamentary clubs, circles and
teams, as well as other activities inherent in the exercise of the mandate.

3. For the activities referred to in paragraph 1, a deputy or senator shall be disciplinary
or financial in accordance with the principles set out in the Act and in the regulations of
the Sejm or Senate.

Article 6a'° [Liability for actions infringing the rights of third parties]

A deputy or senator who, by taking actions falling within the scope of exercising his
mandate, violates the rights of third parties, may be brought to justice only with the
consent of the Sejm or the Senate.

Article 7'°! [Procedural immunity]

1. From the day of announcement of the election results to the day of the expiry of the
mandate, a deputy or senator may not be held criminally responsible without the consent
of the Sejm or the Senate, subject to Art. 8 and art. 10b paragraph. 2.

2. The prohibition referred to in paragraph 1. 1, applies to acts committed up to the date
of expiry of the mandate, including acts committed before the date of announcement of
the election results.

3. The provision of paragraph 1 shall not apply in criminal proceedings instituted before
the date of announcement of the election results, against a person who was elected dep-
uty or senator.

zespolow poselskich, senackich lub parlamentarnych, a takze inng dziatalno$¢ zwigzang nieodlacznie ze
sprawowaniem mandatu.

3. Za dziatalnos¢, o ktorej mowa w ust. 1, poset lub senator ponosi odpowiedzialnos$¢ dyscyplinarng lub finansowa
na zasadach okreslonych w ustawie oraz w regulaminach Sejmu lub Senatu.

190 Art. 6a. [Odpowiedzialno$é za dzialania naruszajace prawa oséb trzecich]

Poset lub senator, ktory, podejmujac dziatania wchodzace w zakres sprawowania mandatu, narusza prawa osob
trzecich, moze by¢ pociagniety do odpowiedzialnosci sadowej tylko za zgoda Sejmu lub Senatu.

1 Art. 7. [Immunitet procesowy|

1. Od dnia ogloszenia wynikow wyboréw do dnia wygasniecia mandatu poset lub senator nie moze by¢ pociagniety
do odpowiedzialno$ci karnej bez zgody Sejmu lub Senatu, z zastrzezeniem art. 8 oraz art. 10b ust. 2.

2. Zakaz, o ktérym mowa w ust. 1, dotyczy czyndw popetnionych do dnia wygasniecia mandatu, w tym czyndow
popetionych przed dniem ogtoszenia wynikdw wyborow.

3. Przepis ust. 1 nie ma zastosowania w postgpowaniu karnym, wszczetym przed dniem ogloszenia wynikow
wybordéw, wobec osoby, ktora zostata wybrana na posta lub senatora.

4. Pociagni¢cie do odpowiedzialno$ci karnej moze nastapi¢ tylko za czyn wskazany we wniosku, ktory byt
podstawa wyrazenia zgody przez Sejm lub Senat. Pociagnigcie posta lub senatora do odpowiedzialno$ci za inny
czyn wymaga odrgbnej zgody Sejmu lub Senatu.
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4. Criminal liability may be brought only for the act indicated in the motion which was
the basis for the consent of the Sejm or the Senate. Holding a deputy or senator respon-
sible for another act requires the separate consent of the Sejm or Senate.

Article 7a'®? [Immunity and limitation of criminal record]
The statute of limitations in criminal proceedings for an act covered by immunity does
not run during the period when the immunity is exercised.

Article 7b'>* [Request for consent to hold a parliamentarian accountable]

1. A request for consent to bring a deputy or senator to criminal liability in a case of an
offence prosecuted on public prosecution shall be submitted through the Public Prose-
cutor General.

2. A request for consent to bring a deputy or senator to criminal liability in a case of an
offence prosecuted on a private prosecution shall be submitted by the private prosecutor,
after the case has been brought to court.

3. The application referred to in paragraph 1. 2 shall be drawn up and signed by an
advocate or legal adviser, with the exception of applications submitted in their cases by
judges, public prosecutors, advocates, legal advisers, notaries and professors and habil-
itated doctors of legal sciences.

4. The applications referred to in paragraph 1. 1 and 2 should contain:

1) designation of the applicant and the representative, if appointed;

2) name and surname as well as date and place of birth of the deputy or senator;

3) indication of the legal basis of the application;

192 Art. 7a. [Immunitet a przedawnienie karalnosci]

Przedawnienie w postgpowaniu karnym czynu objetego immunitetem nie biegnie w okresie korzystania z
immunitetu.

193 Art. 7b. [Wniosek o wyrazenie zgody na pociagniecie parlamentarzysty do odpowiedzialnosci]

1. Wniosek o wyrazenie zgody na pociagnigcie posta lub senatora do odpowiedzialnosci karnej w sprawie o
przestepstwo $cigane z oskarzenia publicznego sktada si¢ za posrednictwem Prokuratora Generalnego.

2. Wniosek o wyrazenie zgody na pociagnigcie posta lub senatora do odpowiedzialnosci karnej w sprawie o
przestepstwo $cigane z oskarzenia prywatnego sktada oskarzyciel prywatny, po wniesieniu sprawy do sadu.

3. Wniosek, o ktorym mowa w ust. 2, sporzadza i podpisuje adwokat lub radca prawny, z wyjatkiem wnioskow
sktadanych w swoich sprawach przez sedzidw, prokuratorow, adwokatow, radcow prawnych, notariuszy oraz
profesoréw i doktoréw habilitowanych nauk prawnych.

4. Wnioski, o ktorych mowa w ust. 11 2, powinny zawierac:

1) oznaczenie wnioskodawcy oraz pelnomocnika, o ile zostat ustanowiony;

2) imie¢ i nazwisko oraz date i miejsce urodzenia posta lub senatora;

3) wskazanie podstawy prawnej wniosku,

4) doktadne okreslenie czynu, ktérego dotyczy wniosek, ze wskazaniem czasu, miejsca, sposobu i okolicznosci
jego popehienia oraz jego skutkdw, a zwlaszcza charakteru powstatej szkody;

5) uzasadnienie.

5. Przepisy ust. 2—4 stosuje si¢ odpowiednio do wniosku o wyrazenie zgody na pociagnigcie posta lub senatora do
cywilnej odpowiedzialnosci sadowej w sprawach, o ktorych mowa w art. 6a.
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4) precise specification of the act to which the request relates, indicating the time, place,
method and circumstances of its commission and its consequences, in particular the na-
ture of the damage;

5) justification.

5. The provisions of paragraph 1. 2—4 shall apply mutatis mutandis to the application
for consent to bring a deputy or senator to civil liability in the cases referred to in art.
6a.

Article 7¢ [cf. below Lifting]

Article 8'°* [Statement by a parliamentarian on consent to be held accountable]

1. In the notification referred to in Art. 7c paragraph. 1, the Marshal of the Sejm or the
Marshal of the Senate shall set a time limit for the deputy or senator to submit a decla-
ration of consent to be held criminally responsible.

2. If the deputy or senator submits the declaration referred to in para. 1, the provisions
of art. 7c paragraph. 2—6 does not apply.

3. The declaration referred to in paragraph 1. 1 shall be directed by the deputy or senator,
in writing, to the Marshal of the Sejm or the Marshal of the Senate, who shall refer to
the authority competent to consider the application referred to in art. 7c paragraph. 1, to
submit an opinion as to the formal correctness of this statement.

4. The Marshal of the Sejm or the Marshal of the Senate may request a deputy or senator
to specify the content of the declaration within the prescribed period. Failure to make
the content within this period causes the statement to be left out of the run; in such a
case, the provisions of Art. 7¢ paragraph. 2—6.

194 Art. 8. [O$wiadczenie parlamentarzysty o wyrazeniu zgody na pociagniecie do odpowiedzialno$ci]

1. W zawiadomieniu, o ktorym mowa w art. 7c ust. 1, Marszalek Sejmu lub Marszatek Senatu wyznacza termin
na zlozenie przez posta lub senatora o$wiadczenia o wyrazeniu zgody na pociggniecie do odpowiedzialnosci
karnej.

2. Jezeli poset lub senator ztozy o$wiadczenie, o ktorym mowa w ust. 1, przepisow art. 7c ust. 2-6 nie stosuje sig.
3. Oswiadczenie, o ktorym mowa w ust. 1, poset lub senator kieruje, w formie pisemnej, do Marszatka Sejmu lub
Marszatka Senatu, ktory zwraca si¢ do organu wlasciwego do rozpatrzenia wniosku, o ktorym mowa w art. 7c ust.
1, o przedstawienie opinii co do formalnej poprawnosci tego oswiadczenia.

4. Marszatek Sejmu lub Marszatek Senatu moze zwrdcié si¢ do posta lub senatora o uscislenie tresci oswiadczenia
w wyznaczonym terminie. Nieuscislenie treci w tym terminie powoduje pozostawienie o§wiadczenia bez biegu;
w takim przypadku majg zastosowanie przepisy art. 7c ust. 2-6.

5. Pociagniecie do odpowiedzialnosci karnej moze nastapi¢ tylko za czyn wskazany we wniosku, co do ktérego
poset lub senator wyrazit zgode w trybie okreslonym w ust. 1-4. Pociagniecie do odpowiedzialnosci za inny czyn
wymaga odrebnej zgody, wyrazonej w trybie okreslonym w ust. 1-4 albo w trybie okreslonym w art. 7c.

6. W przypadku gdy posel lub senator wyrazi zgode na pociagnigcie go do odpowiedzialno$ci karnej za czes¢
czynéw wskazanych we wniosku, w pozostatym zakresie wniosek jest rozpatrywany w trybie okreslonym w art.
Te.

7. O ztozeniu przez posta lub senatora o§wiadczenia, o ktérym mowa w ust. 1, Marszalek Sejmu lub Marszatek
Senatu niezwtocznie informuje Sejm lub Senat.

8. Wycofanie zgody, o ktérej mowa w ust. 1, jest prawnie bezskuteczne.

9. Przepisy ust. 1-8 nie majg zastosowania do spraw, o ktorych mowa w art. 6a.
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5. Bringing to criminal liability may take place only for the act indicated in the motion,
for which the deputy or senator has consented in the manner specified in para. 1-4.
Bringing to liability for another act requires a separate consent, expressed in the manner
specified in sec. 14 or as specified in Art. 7c.

6. If the deputy or senator agrees to be held criminally responsible for some of the acts
indicated in the application, the remaining scope of the application is considered in the
manner specified in art. 7c.

7. On the submission by a deputy or senator of the declaration referred to in para. 1, the
Marshal of the Sejm or the Marshal of the Senate shall immediately inform the Sejm or
the Senate.

8. Withdrawal of the consent referred to in para. 1 is legally ineffective.

9. The provisions of paragraph 1. 1-8 do not apply to the cases referred to in Art. 6a.

Article 9'° [Criminal proceedings pending before the day of the announcement of
the election results]

1. The Public Prosecutor General, within 60 days from the announcement of the election
results, informs the Marshal of the Sejm or the Marshal of the Senate of any criminal
proceedings pending against deputies or senators initiated before the announcement of
the election results.

2. If a deputy or senator acquires a mandate during the term of office of the Sejm or
Senate, the provision of para. 1 shall apply accordingly.

3. A deputy or senator against whom criminal proceedings instituted before the day of
election are pending may submit to the Sejm or the Senate a request for the Sejm or the

195 Art. 9. [Postepowania karne toczace si¢ przed dniem ogloszenia wynikéw wyboréw]

1. Prokurator Generalny w terminie 60 dni od dnia ogtoszenia wynikow wybordéw informuje Marszatka Sejmu lub
Marszatka Senatu o toczacych si¢ przeciwko postom lub senatorom postepowaniach karnych wszczgtych przed
dniem ogloszenia wynikow wyborow.

2. W przypadku uzyskania przez posta lub senatora mandatu w trakcie kadencji Sejmu lub Senatu przepis ust. 1
stosuje si¢ odpowiednio.

3. Poset lub senator, przeciwko ktoremu toczy si¢ postepowanie karne wszczgte przed dniem wyboru, moze
wystapi¢ do Sejmu lub Senatu z wnioskiem o zazadanie przez Sejm lub Senat zawieszenia postgpowania karnego
do czasu wygasnigcia mandatu. Wniosek nie moze dotyczy¢ wykonania kary orzeczonej prawomocnym wyrokiem
sadu.

4. Wniosek, o ktorym mowa w ust. 3, sktada si¢ do Marszatka Sejmu lub Marszatka Senatu.

5. Whniosek, o ktorym mowa w ust. 3, zawiera w szczegolnosci: dokladne oznaczenie sprawy karnej, ze
wskazaniem organu, przed ktérym toczy si¢ postepowanie, uzasadnienie wniosku oraz podpis wnioskodawcy.

6. Jezeli wniosek, o ktorym mowa w ust. 3, nie odpowiada warunkom okreslonym w ust. 3 i 5, Marszalek Sejmu
lub Marszaltek Senatu, po zasiggnieciu opinii Prezydium Sejmu lub Prezydium Senatu, zwraca go wnioskodawcy
w celu uzupeknienia.

7. Jezeli wniosek, o ktorym mowa w ust. 3, odpowiada warunkom okreslonym w ust. 3 i 5, Marszalek Sejmu lub
Marszalek Senatu kieruje ten wniosek do rozpatrzenia przez organ wlasciwy na podstawie regulaminéw Sejmu lub
Senatu.

8. Do postgpowania z wnioskiem, o ktorym mowa w ust. 3, stosuje si¢ odpowiednio przepisy art. 7c ust. 2-5.

9. Sejm lub Senat zada zawieszenia postgpowania karnego, o ktorym mowa w ust. 3, w drodze uchwaly podjetej
wigkszoscig 3/5 glosow ustawowe;j liczby postow lub senatorow.

10. Poset lub senator moze zlozy¢ Marszatkowi Sejmu lub Marszatkowi Senatu o$wiadczenie, ze nie bgdzie
wystepowal z wnioskiem, o ktorym mowa w ust. 3. Przepisy ust. 51 6 oraz art. § ust. 7 stosuje si¢ odpowiednio.
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Senate to suspend criminal proceedings until the mandate expires. The application may
not relate to the execution of a sentence adjudicated by a final court judgment.

4. The application referred to in paragraph 1. 3, consists of the Marshal of the Sejm or
the Marshal of the Senate.

5. The application referred to in paragraph 1. 3, includes in particular: the precise des-
ignation of the criminal case, with an indication of the authority before which the pro-
ceedings are pending, the justification for the request and the applicant’s signature.

6. If the application referred to in para. 3, does not meet the conditions specified in sec.
3 and 5, the Marshal of the Sejm or the Marshal of the Senate, after consulting the Pre-
sidium of the Sejm or the Presidium of the Senate, shall return it to the mover for sup-
plementation.

7. If the application referred to in para. 3, corresponds to the conditions specified in sec.
3 and 5, the Marshal of the Sejm or the Marshal of the Senate shall refer this request to
the competent authority on the basis of the regulations of the Sejm or Senate.

8. To proceed with the application referred to in para. 3, the provisions of Art. 7c para-
graph. 2-5.

9. The Sejm or the Senate shall request the suspension of the criminal proceedings re-
ferred to in para. 3, by a resolution adopted by a majority of 3/5 votes of the statutory
number of deputies or senators.

10. A deputy or senator may submit to the Marshal of the Sejm or the Marshal of the
Senate a declaration that he will not submit the motion referred to in para. 3. The provi-
sions of para. 5 and 6 and article. 8 sec. 7 shall apply accordingly.

Article 10'°° [Parliamentary inviolability] 1. A deputy or senator may not be detained
or arrested without the consent of the Sejm or the Senate, except if he is caught “red-

196 Art. 10. [Nietykalno$¢ parlamentarna]

1. Poset lub senator nie moze by¢ zatrzymany lub aresztowany bez zgody Sejmu lub Senatu, z wyjatkiem ujecia
go na goracym uczynku przestepstwa i jezeli jego zatrzymanie jest niezbedne do zapewnienia prawidlowego toku
postepowania.

2. Zakaz zatrzymania, o ktorym mowa w ust. 1, obejmuje wszelkie formy pozbawienia lub ograniczenia wolnosci
osobistej posta lub senatora przez organy stosujace przymus.

3. O zatrzymaniu posta lub senatora, o ktorym mowa w ust. 1, nalezy niezwtocznie powiadomi¢ Marszatka Sejmu
lub Marszatka Senatu. Na zadanie Marszatka Sejmu lub Marszatka Senatu posel lub senator musi by¢ natychmiast
zwolniony.

4. Wniosek o wyrazenie zgody na zatrzymanie lub aresztowanie posta lub senatora sktada si¢ za posrednictwem
Prokuratora Generalnego.

5. Whniosek, o ktérym mowa w ust. 4, powinien zawierac:

1) oznaczenie wnioskodawcy;

2) imie i nazwisko oraz date¢ i miejsce urodzenia posla lub senatora;

3) doktadne okreslenie czynu oraz jego kwalifikacj¢ prawna;

4) podstawe prawng zastosowania okre§lonego $rodka;

5) uzasadnienie, wskazujace w szczegolnosci na konieczno$¢ zastosowania okreslonego $rodka.

6. Do postgpowania z wnioskiem o wyrazenie zgody na zatrzymanie lub aresztowanie posta lub senatora przepisy
art. 7c ust. 1-5 stosuje si¢ odpowiednio.
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handed” (inflagrante delicto) and if his detention is necessary to ensure the proper
course of the proceedings.

2. The prohibition of detention referred to in para. 1 shall cover all forms of deprivation
or restriction of the personal freedom of a deputy or senator by organs that apply duress.
3. On the detention of a deputy or senator referred to in para. 1 shall be immediately
notified to the Marshal of the Sejm or the Marshal of the Senate. At the request of the
Marshal of the Sejm or the Marshal of the Senate, the deputy or senator must be released
immediately.

4. [cf. below for the procedure of Lifting].

Article 102"’ [Sending the applicant a resolution on consenting or not consenting
to holding a parliamentarian accountable; publication of the resolution in Monitor
Polski]

1. The Marshal of the Sejm or the Marshal of the Senate shall immediately send the
resolution referred to in Art. 7¢ paragraph. 6, art. 9 sec. 9 and art. 10 sec. 7, or the dec-
laration of a deputy or senator referred to in art. 8 sec. 1, the applicant.

2. The resolutions referred to in para. 1 shall be announced in the Official Journal of the
Republic of Poland “Monitor Polski”.

Article 10b'°® [Liability of parliamentarians for offences]

1. The provisions of the Act concerning the criminal liability of deputies or senators
shall apply accordingly to liability for misdemeanors.

2. In the event that a deputy or senator commits an offence referred to in Chapter XI of
the Act of May 20, 1971 — Code of Petty Offences (Journal of Laws of 2018, items 618
and 911), the deputy or senator’s acceptance of a criminal mandate or payment of a fine,

7. Sejm lub Senat wyraza zgode na zatrzymanie lub aresztowanie posta lub senatora w drodze uchwatly podjetej
bezwzgledng wickszoscia glosow ustawowej liczby postow lub senatoréw. Nieuzyskanie wymaganej wigkszosci
glosow oznacza podjecie uchwaty o niewyrazeniu zgody na zatrzymanie lub aresztowanie posta lub senatora.

8. Wymog uzyskania zgody Sejmu lub Senatu nie dotyczy wykonania kary pozbawienia wolno$ci orzeczonej
prawomocnym wyrokiem sadu.

197 Art. 10a. [Przestanie wnioskodawcy uchwaly w sprawie wyrazenia zgody lub w sprawie niewyrazenia
zgody na pociagniecie parlamentarzysty do odpowiedzialnoS$ci; publikacja uchwaly w Monitorze Polskim]
1. Marszatek Sejmu lub Marszalek Senatu przesyta niezwlocznie uchwale, o ktorej mowa w art. 7c ust. 6, art. 9
ust. 91 art. 10 ust. 7, albo oswiadczenie posta lub senatora, o ktorym mowa w art. 8 ust. 1, wnioskodawcy.

2. Uchwaty, o ktérych mowa w ust. 1, podlegaja ogloszeniu w Dzienniku Urzegdowym Rzeczypospolitej Polskiej
“Monitor Polski”.

198 Art. 10b. [Odpowiedzialno$¢ parlamentarzystow za wykroczenia]

1. Przepisy ustawy dotyczace odpowiedzialno$ci karnej postéw lub senatorow stosuje si¢ odpowiednio do
odpowiedzialnosci za wykroczenia.

2. W przypadku popelnienia przez posta lub senatora wykroczenia, o ktorym mowa w rozdziale XI ustawy z dnia
20 maja 1971 r. — Kodeks wykroczen (Dz. U. z 2018 r. poz. 6181 911), przyjecie przez posta lub senatora mandatu
karnego albo uiszczenie grzywny, w przypadku ukarania mandatem karnym zaocznym, o ktorym mowa w art. 98
§ 1 pkt 3 ustawy z dnia 24 sierpnia 2001 r. — Kodeks postgpowania w sprawach o wykroczenia (Dz. U. z 2018 r.
poz. 475, 1039, 1387, 1467 i1 1481), stanowi o$wiadczenie o wyrazeniu przez niego zgody na pociagnigcie go do
odpowiedzialno$ci w tej formie.
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in the case of a penalty in absentia, referred to in Art. 98 § 1 point 3 of the Act of August
24, 2001 — Code of Conduct in Petty Offences (Journal of Laws of 2018, items 475,
1039, 1387, 1467 and 1481), is a declaration of consent to bringing him to justice in this
form.

Article 11 [Immunity and parliamentary inviolability of parliamentarians who
obtain a mandate during their term of office]

1. With regard to deputies acquiring a mandate during the term of office of the Sejm, the
provisions of this chapter shall apply accordingly from the date of filling the mandate in
the manner specified in the provisions of the Act of 12 April 2001 — Electoral Law to
the Sejm of the Republic of Poland and the Senate of the Republic of Poland (Journal of
Laws of. of 2007, item 1360, of 2008, item 1056, of 2009, item 999 and of 2010, item
1385) 1.

2. With regard to senators who obtained a mandate as a result of supplementary elections
to the Senate, the provisions of this chapter shall apply from the date of announcement
of the results of these elections.

3. Resolution expressing consent to bring a deputy or senator to criminal liability, a
resolution expressing consent to bringing a deputy or senator to civil liability for activ-
ities falling within the scope of exercising a mandate, which infringe the rights of third
parties, and a deputy’s or senator’s declaration of consent to be held accountable crimi-
nal penalties are also effective when a deputy or senator is elected to the Sejm or Senate
of the next term of office.

4. If, after the application referred to in Art. 7b paragraph. 1, 2 or 5 or in article 1. 10
sec. 4, and before the Sejm or the Senate decides on these matters, the term of the Sejm
will expire, the proceedings in the given case shall continue in the Sejm or in the Senate
of the next term of office, provided that the deputy or senator to whom the motion relates
has been elected for that term.

199 Art. 11. [Immunitet i nietykalno$¢ parlamentarna parlamentarzystéw uzyskujacych mandat w trakcie
kadencji]

1. W odniesieniu do postéw uzyskujacych mandat w trakcie kadencji Sejmu, przepisy niniejszego rozdzialu maja
odpowiednie zastosowanie od dnia obsadzenia mandatu w trybie okre§lonym w przepisach ustawy z dnia 12
kwietnia 2001 r. - Ordynacja wyborcza do Sejmu Rzeczypospolitej Polskiej i do Senatu Rzeczypospolitej Polskiej
(Dz. U. 22007 r. poz. 1360, z 2008 r. poz. 1056, z 2009 r. poz. 999 oraz z 2010 r. poz. 1385) 1.

2. W odniesieniu do senatoréw uzyskujacych mandat w wyniku wyborow uzupetniajacych do Senatu przepisy
niniejszego rozdzialu stosuje si¢ od dnia ogloszenia wynikéw tych wyborow.

3. Uchwala wyrazajaca zgode na pociagniecie posta lub senatora do odpowiedzialnosci karnej, uchwata
wyrazajaca zgode na pociagnigcie posta lub senatora do cywilnej odpowiedzialnosci sadowej za dzialalno$¢
wchodzaca w zakres sprawowania mandatu, ktdra narusza prawa osob trzecich, oraz o$wiadczenie posta lub
senatora o wyrazeniu zgody na pociagni¢cie do odpowiedzialnosci karnej sg skuteczne takze w przypadku, gdy
poset lub senator zostanie wybrany do Sejmu lub Senatu nastepnej kadencji.

4. Jezeli po nadaniu biegu wnioskowi, o ktérym mowa w art. 7b ust. 1, 2 albo 5 lub w art. 10 ust. 4, a przed
podjeciem przez Sejm lub Senat rozstrzygnigcia w tych sprawach, uptynie kadencja Sejmu, postgpowanie w danej
sprawie toczy si¢ nadal w Sejmie lub w Senacie nastgpnej kadencji, o ile poset lub senator, ktorego wniosek
dotyczy, zostat wybrany na t¢ kadencje.
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Article 122° [Detailed procedure in matters related to parliamentary immunity
and inviolability — reference to parliamentary regulations|

The detailed procedure to be followed in matters regulated in this chapter is specified in
the regulations of the Sejm and the Senate.

Resolution of the
Sejm of the Republic of Poland
of 30 July 1992

Regulations of the Sejm of the Republic of Poland?"!
Regulations of the Sejm and the Senate

Article 1822
1. The following standing committees are established:
[...] 18) Regulations, Deputies’ Affairs and Immunities, [...].

Chapter 4 Principles of Regulatory Liability of Members

Article 21%%

1. For breach or failure to fulfill the obligations set out in Art. 33-35 of the Act on the
performance of the mandate of a deputy and senator, the Presidium of the Sejm, by
means of a resolution adopted after considering the opinion of the Regulations, Depu-
ties’ Affairs and Immunities Committee, may:

1) draw the deputy’s attention,

200 Art. 12. [Szczegélowy tryb postepowania w sprawach zwiazanych z immunitetami i nietykalnoscig
parlamentarng - odestanie do regulaminéw parlamentarnych]

Szczegotowy tryb postgpowania w sprawach uregulowanych w niniejszym rozdziale okre$laja regulaminy Sejmu
i Senatu.

201 According to the legal status of June 24, 2021 — MP 2021, item 607.

202 Art. 18

1. Ustanawia si¢ nast¢pujace komisje stafe:

[...] 18) Regulaminowa, Spraw Poselskich i Immunitetowych,

203 Art. 21

1. Za naruszenie lub niedopetnienie obowigzkow okreslonych w art. 33-35 ustawy o wykonywaniu mandatu posta
i senatora Prezydium Sejmu, w drodze uchwaty podjetej po rozpatrzeniu opinii Komisji Regulaminowej, Spraw
Poselskich i Immunitetowych, moze:

1) zwrdci¢ postowi uwage,

2) udzieli¢ postowi upomnienia,

3) udzieli¢ postowi nagany.

2. Od uchwaly Prezydium Sejmu przystuguje postowi, w terminie 14 dni od dnia jej doreczenia, odwotanie do
Sejmu. Prezydium Sejmu wprowadza odwotanie do porzadku dziennego najblizszego posiedzenia Sejmu, ktory je
rozpatruje wyshuchujgc przedstawiciela Prezydium Sejmu; prawo do zabrania glosu przystuguje rowniez postowi,
ktéry wnidst odwotanie. Nad odwotaniem nie przeprowadza si¢ dyskusji.

3. Sejm po rozpatrzeniu odwotania moze, w drodze uchwaty, uchyli¢ uchwal¢ Prezydium Sejmu lub utrzymac ja
W mocy.

4. W przypadku niewniesienia odwotania w terminie okreslonym w ust. 2, uchwate, o ktorej mowa w ust. 1,
Prezydium Sejmu podaje do wiadomosci Sejmu.
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2) to admonish the deputy,

3) reprimand the deputy.

2. A resolution of the Presidium of the Sejm may be appealed to the Sejm by a deputy
within 14 days of its delivery. The Presidium of the Sejm introduces a reference to the
agenda of the next sitting of the Sejm, which considers it by hearing a representative of
the Presidium of the Sejm; the deputy who lodged the appeal also has the right to speak.
There is no discussion on the appeal.

3. After considering the appeal, the Sejm may, by means of a resolution, revoke the
resolution of the Presidium of the Sejm or uphold it.

4. In the event of failure to lodge an appeal within the time limit specified in para. 2, the
resolution referred to in para. 1 shall be communicated by the Presidium of the Sejm to
the Sejm.

Article 22204

1. For failure to perform the duties of a deputy, the Regulations, Deputies’ Affairs and
Immunities Committee may, by way of a resolution:

1) draw the deputy’s attention,

2) to admonish the deputy,

3) reprimand the deputy.

2. A deputy may appeal to the Presidium of the Sejm within 14 days from the date of
delivery.

3.The Presidium of the Sejm may, by resolution:

1) revoke the resolution of the Commission,

2) maintain the resolution of the Commission in force.

Article 222a%%
The Marshal of the Sejm may state that the deputy has violated the dignity of the Sejm
by his behavior at a session of the organs of the Sejm.

204 Art. 22

1. Za niewykonywanie obowigzkow poselskich Komisja Regulaminowa, Spraw Poselskich i Immunitetowych
moze, w drodze uchwaty:

1) zwrdci¢ postowi uwage,

2) udzieli¢ postowi upomnienia,

3) udzieli¢ postowi nagany.

2. Od uchwaty Komisji przystuguje postowi, w terminie 14 dni od dnia dorgczenia, odwotanie do Prezydium
Sejmu.

3. Prezydium Sejmu moze, w drodze uchwatly:

1) uchyli¢ uchwate Komisji,

2) utrzymac uchwate Komisji w mocy.

205 Art. 22a

Marszatek Sejmu moze stwierdzi¢, ze poset swoim zachowaniem na posiedzeniu organdw Sejmu naruszyt powage
Sejmu.
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Article 22b?°
The Marshal of the Sejm may state that a deputy in the area managed by the Chancellery
of the Sejm has grossly violated peace or order.

Article 232"

1. In the event of:

1) a Deputy has prevented the work of the Sejm or its organs from working, in particular
the occurrence of the situation referred to in art. 175 sec. 4,

2) violation by a Deputy at a sitting of the Sejm or a sitting of the organs of the Sejm of
the seriousness of the Sejm, in particular as stated by the Marshal of the Sejm pursuant
to Art. 22a or article. 175 sec. 2a,

3) flagrantly violating peace or order by a deputy in the area managed by the Chancellery
of the Sejm, in particular as stated by the Marshal of the Sejm on the basis of art. 22b —
The Presidium of the Sejm may adopt a resolution to reduce a deputy’s salary or the
parliamentary allowance in the amount not exceeding 1/2 of the deputy’s salary or the
full parliamentary allowance per month for a period not longer than 3 months.

2. The resolution on the reduction of the salary or the parliamentary allowance referred
to in para. 1, a deputy shall have the right, within 7 days from the date of delivery of the
resolution, to request that the matter be reconsidered by the Presidium of the Sejm. The
Presidium of the Sejm reconsiders the matter after consulting the Council of Seniors.

3. The deduction shall be made not earlier than after 7 days from the date of the resolu-
tion on the reduction of the salary or the parliamentary allowance referred to in para. 1,
or after reconsidering the case referred to in para. 2. Information on deductions is public.

206 Art. 22b

Marszatek Sejmu moze stwierdzi¢, ze posel na terenie pozostajacym w zarzadzie Kancelarii Sejmu w razacy
sposoOb naruszyt spokoj lub porzadek.

207 Art. 23

1. W przypadku:

1) uniemozliwiania przez posta pracy Sejmu lub jego organdw, w szczegodlnosci zaistnienia sytuacji, o ktorej mowa
w art. 175 ust. 4,

2) naruszenia przez posta na posiedzeniu Sejmu lub posiedzeniu organéw Sejmu powagi Sejmu, w szczegdlnosci
stwierdzonego przez Marszatka Sejmu na podstawie art. 22a lub art. 175 ust. 2a,

3) naruszenia przez posta na terenie pozostajacym w zarzadzie Kancelarii Sejmu w razacy sposob spokoju lub
porzadku, w szczeg6lno$ci stwierdzonego przez Marszatka Sejmu na podstawie art. 22b- Prezydium Sejmu moze
podja¢ uchwale o obnizeniu uposazenia lub diety parlamentarnej posta, w wysokosci nieprzekraczajacej 1/2
uposazenia poselskiego lub pelnej diety parlamentarnej miesigcznie na okres nie dluzszy niz 3 miesiace.

2. Od uchwaty o obnizeniu uposazenia lub diety parlamentarnej, o ktérej mowa w ust. 1, postowi przystuguje, w
terminie 7 dni od dnia dorgczenia uchwaty, wniosek o ponowne rozpatrzenie sprawy przez Prezydium Sejmu.
Prezydium Sejmu ponownie rozpatruje sprawe po zasiggni¢ciu opinii Konwentu Seniorow.

3. Potracenia dokonuje si¢ nie wczesniej niz po uplywie 7 dni od dnia podjgcia uchwaly o obnizeniu uposazenia
lub diety parlamentarnej, o ktorej mowa w ust. 1, albo po ponownym rozpatrzeniu sprawy, o ktorym mowa w ust.
2. Informacje dotyczace potracen sa jawne.
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Article 24%%8

1. The Marshal of the Sejm shall order a reduction in the salary and the parliamentary
allowance or one of these benefits, if only such benefits are due to a deputy:

1) by 1/30 for each day of unexcused absence from a sitting of the Sejm or for failing to
participate in more than 1/5 of the votes on a given day,

2) by 1/30 for each day of unexcused absence at the committee meeting, if the number
of these absences exceeded 1/5 of the number of committee meetings in a calendar
month.

2. In the event of a confluence on a given day, with the exception of cases specified in
Art. 7 sec. 8 point 3, unexcused absence at:

1) a sitting of the Sejm and a committee meeting, the reduction referred to in para. 1
point 1,

2) committee meetings, the reduction referred to in para. 1 point 2.

3. The provisions of Art. 21.

4. The Marshal of the Sejm shall notify the Deputy about the deduction order, stating
the number and list of days of unexcused absence.

5. Lists of unjustified absences of deputies at a sitting of the Sejm or a committee shall
be drawn up within 14 days of the end of each calendar month.

6. A Deputy may, within 14 days from the delivery of the notification, request that the
matter be reconsidered by the Marshal of the Sejm against an order of the Marshal of
the Sejm to determine the number of days of unexcused absence.

208 Art. 24

1. Marszatek Sejmu zarzadza obnizenie uposazenia i diety parlamentarnej albo jednego z tych §wiadczen, jezeli
tylko ono przystuguje postowi:

1) o 1/30 za kazdy dzien nieusprawiedliwionej nieobecnosci na posiedzeniu Sejmu lub za niewziecie w danym
dniu udziatu w wigcej niz 1/5 gtosowan,

2) o 1/30 za kazdy dzien nieusprawiedliwionej nieobecnosci na posiedzeniu komisji, jezeli liczba tych
nieobecnosci przekroczyta 1/5 liczby posiedzen komisji w miesigcu kalendarzowym.

2. W razie zbiegu w danym dniu, z wylaczeniem przypadkéw okreslonych w art. 7 ust. 8 pkt 3,
nieusprawiedliwionej nieobecnosci na:

1) posiedzeniu Sejmu i posiedzeniu komisji, stosuje si¢ obnizenie, o ktorym mowa w ust. 1 pkt 1,

2) posiedzeniach komisji, stosuje si¢ obnizenie, o ktorym mowa w ust. 1 pkt 2.

3. W stosunku do postow, ktdrzy nie pobieraja uposazenia i diety parlamentarnej, stosuje si¢ odpowiednio przepisy
art. 21.

4. O zarzadzeniu potracenia Marszalek Sejmu powiadamia posta, podajac liczbe i wykaz dni nieusprawiedliwione;j
nieobecnosci.

5. Wykazy nieusprawiedliwionej nieobecnosci postéw na posiedzeniu Sejmu lub komisji sporzadza si¢ w terminie
14 dni od zakonczenia kazdego miesigca kalendarzowego.

6. Od zarzadzenia Marszatka Sejmu w zakresie ustalenia liczby dni nieusprawiedliwionej nieobecnosci postowi
przyshuguje, w terminie 14 dni od dore¢czenia powiadomienia, wniosek o ponowne rozpatrzenie sprawy przez
Marszatka Sejmu.

7. Potracenia dokonuje si¢ nie wczesniej niz po uptywie 14 dni od dnia, w ktorym Marszalek Sejmu zarzadzit
potracenie, lub po ponownym rozpatrzeniu sprawy, o ktorym mowa w ust. 6. Informacje dotyczace potracen sa
jawne.
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7. The set-off shall be made not earlier than after the lapse of 14 days from the date on
which the Marshal of the Sejm ordered the set-off, or after reconsidering the case re-
ferred to in para. 6. Information on deductions is public.

Article 25%%

1. In the event of expulsion of a deputy from a sitting of the Sejm, pursuant to art. 175
sec. 5, the Marshal of the Sejm shall order a reduction in his deputy’s salary or the par-
liamentary allowance in accordance with the principles referred to in Art. 24 sec. 1 point
1 and sec. 3—7.

2. In the case referred to in par. 1, the Presidium of the Sejm may adopt a resolution to
reduce a deputy’s salary in the amount not exceeding 1/2 of the deputy’s salary or to
lose the right to a full parliamentary allowance for a period of up to 6 months.

3. The resolution referred to in para. 2, a deputy shall have the right, within 7 days from
the date of delivery of the resolution, to request that the matter be reconsidered by the
Presidium of the Sejm. The Presidium of the Sejm reconsiders the matter after consult-
ing the Council of Seniors.

4. The deductions shall be made not earlier than after 7 days from the date of adopting
the resolution referred to in sec. 2, or after reconsidering the case referred to in para. 3.
Information on deductions is public.

Chapter 10a Proceedings in Cases of Consent to Seek Persons Holding Certain
State Authorities to Responsibility for an Offence or Contribution or Arrest, or
Detention

Article 130a%!° Applications for consent to be brought to justice for a crime or misde-
meanor, or the arrest or detention of persons acting as:

209 Art. 25

1. W przypadku wykluczenia posta z posiedzenia Sejmu, w trybie art. 175 ust. 5, Marszatek Sejmu zarzadza
obnizenie jego uposazenia poselskiego lub diety parlamentarnej na zasadach, o ktorych mowa w art. 24 ust. 1 pkt
1 iust. 3-7.

2. W przypadku, o ktorym mowa w ust. 1, Prezydium Sejmu moze podja¢ uchwale o obnizeniu postowi uposazenia
w wysokosci nieprzekraczajacej 1/2 uposazenia poselskiego lub o utracie prawa do petnej diety parlamentarnej na
okres do 6 miesiecy.

3. Od uchwaty, o ktorej mowa w ust. 2, postowi przystuguje, w terminie 7 dni od dnia dorgczenia uchwaty, wniosek
0 ponowne rozpatrzenie sprawy przez Prezydium Sejmu. Prezydium Sejmu ponownie rozpatruje sprawe po
zasigegnig¢ciu opinii Konwentu Seniorow.

4. Potracenia dokonuje si¢ nie wezesniej niz po uptywie 7 dni od dnia podjecia uchwaty, o ktérej mowa w ust. 2,
albo po ponownym rozpatrzeniu sprawy, o ktorym mowa w ust. 3. Informacje dotyczace potracen sg jawne.

210 Art. 1302

Whioski w sprawie wyrazenia zgody na pociagnigcie do odpowiedzialnosci za przestgpstwo lub wykroczenie albo
aresztowanie badz zatrzymanie osob petniacych funkcje:

1) Rzecznika Praw Obywatelskich,

2) Prezesa Najwyzszej 1zby Kontroli,

3) Rzecznika Praw Dziecka,

4) Prezesa Urzgdu Ochrony Danych Osobowych,

5) Prezesa Instytutu Pamieci Narodowej - Komisji Scigania Zbrodni przeciwko Narodowi Polskiemu- rozpatruje
Komisja Regulaminowa, Spraw Poselskich i Immunitetowych.
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1) the Ombudsman,

2) the President of the Supreme Audit Office,

3) the Ombudsman for Children,

4) the President of the Personal Data Protection Office,

5) the President of the Institute of National Remembrance - Commission for the Prose-
cution of Crimes against the Polish Nation - considered by the Regulations, Deputies’
Affairs and Immunities Committee.

Article 130b?!!

The date of examination of the application in the cases referred to in Art. 130a, the
person to whom the application relates shall be notified immediately. The provisions of
the Act of 6 June 1997 — Code of Criminal Procedure (Journal of Laws of 2021, item
534) regarding the delivery of letters intended for participants in the proceedings shall
apply accordingly to the notification.

Article 130¢?!? In the meetings of the Regulations, Deputies’ Affairs and Immunities
Committee, at which the matters referred to in Art. 130a, the person to whom the appli-
cation relates may participate or its representative may participate, provided that one has
been appointed.

Article 130d?!? Report of the Regulations, Deputies’ Affairs and Immunities Committee
on matters referred to in Art. 130a, shall be delivered immediately to the deputies.

Article 130e?'* The Sejm considers the report referred to in Art. 130d, only hearing the
rapporteur. The right to speak is also vested in the requested person. There is no discus-
sion of this report.

2L Art. 130b

O terminie rozpatrzenia wniosku w sprawach, o ktérych mowa w art. 130a, niezwlocznie zawiadamia si¢ osobe,
ktorej dotyczy wniosek. Do zawiadamiania stosuje si¢ odpowiednio przepisy ustawy z dnia 6 czerwca 1997 r. -
Kodeks postepowania karnego (Dz. U. z 2021 r. poz. 534) dotyczace dorgczania pism przeznaczonych dla
uczestnikdw postgpowania.

212 Art. 130c

W posiedzeniach Komisji Regulaminowej, Spraw Poselskich i Immunitetowych, na ktérych rozpatrywane sa
sprawy, o ktorych mowa w art. 130a, moze uczestniczy¢ osoba, ktorej dotyczy wniosek lub moze uczestniczy¢ jej
pelnomocnik, o ile zostat ustanowiony.

213 Art. 130d

Sprawozdanie Komisji Regulaminowej, Spraw Poselskich i Immunitetowych w sprawach, o ktérych mowa w art.
130a, dorecza si¢ niezwtocznie postom.

214 Art. 130e

Sejm rozpatruje sprawozdanie, o ktorym mowa w art. 130d, wysluchujac jedynie sprawozdawcy. Prawo do
zabrania glosu przystuguje rowniez osobie, ktorej dotyczy wniosek. Nad sprawozdaniem tym nie przeprowadza
si¢ dyskusji.
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Chapter 11 Procedures in Disciplinary Matters of Members and in Cases of Mem-
bers Handling Accountability for Crimes or Failures or Arrest or Detention
Article 1312!° 1. Matters of deputies accused of violating or failing to fulfill the obliga-
tions set out in Art. 33—-35 of the Act on exercising the mandate of a deputy and senator,
the Presidium of the Sejm shall refer it for consideration by the Regulations, Deputies’
Affairs and Immunities Committee.

2. After considering the matter, the Committee shall submit to the Presidium of the Seym
a report containing an opinion on the matter and, possibly, a draft resolution referred to
in Art. 21, or an application for discontinuation of the proceedings on the allegations.
3. The Deputy whom the allegations concern shall have the right to participate in the
sitting of the Committee at which the allegations are examined; he / she also has the
right to speak out of sequence.

Article 1322!¢ 1. Matters of deputies accused of failing to perform their deputy duties
shall be referred by the Presidium of the Sejm to the Rules, Deputies’ Affairs and Im-
munities Committee for consideration.

2. Appeals against a resolution of the Committee shall be submitted through the chair-
man of the Committee, who shall present it to the Presidium of the Sejm, attaching ma-
terials from the meeting (sittings) of the Committee on this matter. The Presidium of the
Sejm may also consult the club or circle of which the deputy is a member.

Article 13327 1. The Regulations, Deputies’ Affairs and Immunities Committee shall
consider motions submitted by the Marshal of the Sejm to express consent to holding a
Deputy accountable for a crime or misdemeanor, or arrest or detention.

215 Art. 131

1. Sprawy postow, ktérym zarzuca si¢ naruszenie lub niedopetnienie obowigzkoéw okreslonych w art. 33-35 ustawy
o wykonywaniu mandatu posta i senatora, Prezydium Sejmu kieruje do rozpatrzenia przez Komisje
Regulaminowa, Spraw Poselskich i Immunitetowych.

2. Po rozpatrzeniu sprawy Komisja przedstawia Prezydium Sejmu sprawozdanie zawierajace opini¢ w sprawie
oraz ewentualnie projekt uchwaty, o ktoérej mowa w art. 21, albo wniosek o umorzenie postepowania w sprawie
Zarzutow.

3. W posiedzeniu Komisji, na ktorym nastepuje rozpatrzenie zarzutow, ma prawo bra¢ udziat poset, ktorego
zarzuty dotycza; ma on tez prawo do zabierania gtosu poza kolejnoscia.

216 Art. 132

1. Sprawy postow, w stosunku do ktorych przedstawia si¢ zarzut, Zze nie wykonuja obowigzkow poselskich,
Prezydium Sejmu kieruje do rozpatrzenia przez Komisje Regulaminowa, Spraw Poselskich i Immunitetowych.

2. Odwotanie od uchwaty Komisji sktada si¢ za posrednictwem przewodniczacego Komisji, ktory przedstawia je
Prezydium Sejmu, dotaczajac materiaty z posiedzenia (posiedzen) Komisji w tej sprawie. Prezydium Sejmu moze
ponadto zasiegna¢ opinii klubu albo kota, ktorego poset jest cztonkiem.

27 Art. 133

1. Komisja Regulaminowa, Spraw Poselskich i Immunitetowych rozpatruje przekazane przez Marszatka Sejmu
wnioski w sprawie wyrazenia zgody na pociagnigcie posta do odpowiedzialnosci za przestepstwo lub wykroczenie
albo aresztowanie badz zatrzymanie.

la. W glosowaniu na posiedzeniu Komisji nad sprawozdaniem Komisji nie bierze udziatu cztonek Komisji,
ktérego dotyczy wniosek.
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la. The member of the Commission affected by the request shall not vote on the report
of the Commission at the meeting of the Commission.

2—4. (repealed or deleted).

5. The report of the Committee shall be delivered immediately to the deputies.

6. The Sejm considers the Committee’s report only hearing the rapporteur. The right to
speak shall also be vested in the deputy concerned by the motion. There is no discussion
of this report.

7-9. (deleted).

Article 134%!8 In the event that an authorised body submits a motion to express consent
to prosecute a deputy — member of the Secret Services Committee for the crime of dis-
closure or use of classified information, the Presidium of the Sejm shall perform the
tasks of the Regulations, Deputies’ Affairs and Immunities Committee referred to in
Art. 133.

Article 135%!° The provisions of Art. 134 shall apply accordingly to a deputy - member
of the Deputies’ Ethics Committee in the event of a breach of the provisions on the
protection of classified information on the “restricted” or confidential “classification”.

Article 136°%° In the cases referred to in Art. 132—135, a deputy may appoint his defence
counsel from among the deputies.

2. (uchylony)., 3. (uchylony)., 4. (uchylony).

5. Sprawozdanie Komisji dorecza si¢ niezwtocznie postom.

6. Sejm rozpatruje sprawozdanie Komisji wystuchujac jedynie sprawozdawcy. Prawo do zabrania glosu
przystuguje réwniez postowi, ktorego wniosek dotyczy. Nad sprawozdaniem tym nie przeprowadza si¢ dyskusji.
7-9.

213 Art. 134

W wypadku zgloszenia przez uprawniony organ wniosku w sprawie wyrazenia zgody na pociggni¢cie do
odpowiedzialnos$ci karnej posta - cztonka Komisji do Spraw Stuzb Specjalnych za przestepstwo ujawnienia lub
wykorzystania informacji niejawnej, Prezydium Sejmu wykonuje w stosunku do niego zadania Komisji
Regulaminowej, Spraw Poselskich i Immunitetowych, o ktorych mowa w art. 133.

219 Art. 135

Przepisy art. 134 stosuje si¢ odpowiednio do posta - cztonka Komisji Etyki Poselskiej w przypadku naruszenia
przepisow o ochronie informacji niejawnej o klauzuli tajnosci "zastrzezone" lub poufne".

220Art. 136

W sprawach, o ktorych mowa w art. 132-135, posel moze ustanowi¢ swojego obroncg sposrod postow.
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bb. Provisions on the lifting of immunities?

Act of 9 May 1996
on exercising the mandate of deputy and senator

Article 7°*! [Procedural immunity]

1. From the day of announcement of the election results to the day of the expiry of the
mandate, a deputy or senator may not be held criminally responsible without the consent
of the Sejm or the Senate, subject to Art. 8 and art. 10b paragraph. 2.

[...] 4. Criminal liability may be brought only for the act indicated in the motion which
was the basis for the consent of the Sejm or the Senate. Holding a deputy or senator
responsible for another act requires the separate consent of the Sejm or Senate.

Article 7b’*? [Request for consent to hold a parliamentarian accountable]

1. A request for consent to bring a deputy or senator to criminal liability in a case of an
offence prosecuted on public prosecution shall be submitted through the Public Prose-
cutor General.

2. A request for consent to bring a deputy or senator to criminal liability in a case of an
offence prosecuted on a private prosecution shall be submitted by the private prosecutor,
after the case has been brought to court.

3. The application referred to in paragraph 1. 2 shall be drawn up and signed by an
advocate or legal adviser, with the exception of applications submitted in their cases by
judges, public prosecutors, advocates, legal advisers, notaries and professors and habil-
itated doctors of legal sciences.

221 Art. 7. [Immunitet procesowy]

1. Od dnia ogloszenia wynikéw wybordéw do dnia wygasniecia mandatu poset lub senator nie moze by¢ pociagniety
do odpowiedzialnosci karnej bez zgody Sejmu lub Senatu, z zastrzezeniem art. 8 oraz art. 10b ust. 2.

[...] 4. Pociagniecie do odpowiedzialnosci karnej moze nastapi¢ tylko za czyn wskazany we wniosku, ktory byt
podstawa wyrazenia zgody przez Sejm lub Senat. Pociagniecie posta lub senatora do odpowiedzialno$ci za inny
czyn wymaga odrgbnej zgody Sejmu lub Senatu.

222 Art. 7b. [Wniosek o wyrazenie zgody na pociagniecie parlamentarzysty do odpowiedzialno$ci]

1. Wniosek o wyrazenie zgody na pociagnigcie posta lub senatora do odpowiedzialnosci karnej w sprawie o
przestepstwo $cigane z oskarzenia publicznego sktada si¢ za posrednictwem Prokuratora Generalnego.

2. Wniosek o wyrazenie zgody na pociagnigcie posta lub senatora do odpowiedzialnosci karnej w sprawie o
przestepstwo $cigane z oskarzenia prywatnego sktada oskarzyciel prywatny, po wniesieniu sprawy do sadu.

3. Wniosek, o ktorym mowa w ust. 2, sporzadza i podpisuje adwokat lub radca prawny, z wyjatkiem wnioskow
sktadanych w swoich sprawach przez sedzidw, prokuratorow, adwokatow, radcow prawnych, notariuszy oraz
profesoréw i doktoréw habilitowanych nauk prawnych.

4. Wnioski, o ktorych mowa w ust. 11 2, powinny zawierac:

1) oznaczenie wnioskodawcy oraz pelnomocnika, o ile zostat ustanowiony;

2) imie¢ i nazwisko oraz date i miejsce urodzenia posta lub senatora;

3) wskazanie podstawy prawnej wniosku,

4) doktadne okreslenie czynu, ktérego dotyczy wniosek, ze wskazaniem czasu, miejsca, sposobu i okoliczno$ci
jego popehienia oraz jego skutkdw, a zwlaszcza charakteru powstatej szkody;

5) uzasadnienie.

5. Przepisy ust. 2—4 stosuje si¢ odpowiednio do wniosku o wyrazenie zgody na pociagnigcie posta lub senatora do
cywilnej odpowiedzialno$ci sadowej w sprawach, o ktorych mowa w art. 6a.
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4. The applications referred to in paragraph 1. 1 and 2 should contain:

1) designation of the applicant and the representative, if appointed;

2) name and surname as well as date and place of birth of the deputy or senator;

3) indication of the legal basis of the application;

4) precise specification of the act to which the request relates, indicating the time, place,
method and circumstances of its commission and its consequences, in particular the na-
ture of the damage;

5) justification.

5. The provisions of paragraph 1. 2—4 shall apply mutatis mutandis to the application
for consent to bring a deputy or senator to civil liability in the cases referred to in art.
6a.

Article 7¢??® [Consideration of the application; a resolution expressing consent to
holding a parliamentarian accountable]

1. A request for consent to bring a deputy or senator to criminal liability shall be sub-
mitted to the Marshal of the Sejm or the Marshal of the Senate.

la. If the application does not meet the formal requirements referred to in Art. 7b para-
graph. 3 or 4, the Marshal of the Sejm or the Marshal of the Senate shall call the applicant
to correct or supplement the application within 14 days, indicating the necessary scope
of the correction or supplementation. If the application is not corrected or supplemented

223 Art. 7c. [Rozpatrzenie wniosku; uchwala o wyrazeniu zgody na pociagniecie parlamentarzysty do
odpowiedzialno$ci]

1. Wniosek o wyrazenie zgody na pociagniecie posta lub senatora do odpowiedzialnosci karnej sktada sie
Marszatkowi Sejmu lub Marszatkowi Senatu.

la. Jezeli wniosek nie spetnia wymogéw formalnych, o ktorych mowa w art. 7b ust. 3 lub 4, Marszatek Sejmu lub
Marszatek Senatu wzywa wnioskodawce do poprawienia lub uzupeknienia wniosku w terminie 14 dni, wskazujac
niezbedny zakres poprawienia lub uzupetnienia. W przypadku niepoprawienia lub nieuzupetienia wniosku we
wskazanym terminie i zakresie Marszatek Sejmu lub Marszatek Senatu postanawia o pozostawieniu wniosku bez
biegu.

1b. Jezeli wniosek spetnia wymogi formalne, o ktorych mowa w art. 7b ust. 3 1 4, Marszatek Sejmu lub Marszatek
Senatu kieruje go do organu wiasciwego do rozpatrzenia wniosku na podstawie regulamindéw Sejmu lub Senatu,
zawiadamiajac jednoczesnie posta lub senatora o tresci wniosku.

2. Organ whasciwy do rozpatrzenia wniosku, o ktorym mowa w ust. 1, powiadamia posta lub senatora, ktorego
wniosek dotyczy, o terminie rozpatrzenia wniosku.

3. Na zadanie organu wtasciwego do rozpatrzenia wniosku, o ktorym mowa w ust. 1, sad albo odpowiedni organ,
przed ktoérym toczy si¢ postepowanie wobec posta lub senatora, udostepnia akta postepowania.

4. Posel lub senator, ktérego wniosek dotyczy, przedstawia organowi wlasciwemu do rozpatrzenia wniosku, o
ktérym mowa w ust. 1, wyjasnienia i wlasne wnioski w tej sprawie w formie pisemnej lub ustne;j.

5. Po rozpatrzeniu sprawy organ wilasciwy do rozpatrzenia wniosku, o ktéorym mowa w ust. 1, uchwala
sprawozdanie wraz z propozycja przyjecia lub odrzucenia wniosku.

6. Sejm lub Senat wyraza zgode na pociggniecie posta lub senatora do odpowiedzialno$ci karnej w drodze uchwaty
podjetej bezwzgledng wickszoscia gloséw ustawowej liczby postow lub senatorow. Nieuzyskanie wymagane;j
wigkszosci glosow oznacza podjgcie uchwaly o niewyrazeniu zgody na pociagni¢cie posta lub senatora do
odpowiedzialno$ci karne;.

7. Przepisy ust. 1-6 oraz art. 10a stosuje si¢ odpowiednio do rozpatrzenia wniosku, o ktorym mowa w art. 7b ust.
S.
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within the indicated time and scope, the Marshal of the Sejm or the Speaker of the Senate
shall decide not to proceed with the application.

1b. If the application meets the formal requirements referred to in Art. 7b paragraph. 3
and 4, the Marshal of the Sejm or the Marshal of the Senate shall refer it to the body
competent to consider the motion on the basis of the regulations of the Sejm or Senate,
notifying at the same time the deputy or senator about the content of the motion.

2. The authority competent to examine the application referred to in para. 1 shall notify
the deputy or senator to whom the motion relates about the date of examination of the
motion.

3. At the request of the authority competent to examine the application referred to in
para. 1, the court or the appropriate body before which proceedings are pending against
a deputy or senator shall make the files of the proceedings available.

4. The deputy or senator to whom the request relates shall be presented to the body
competent to consider the request referred to in para. 1, explanations and own conclu-
sions on this matter in written or oral form.

5. After considering the case, the authority competent to consider the application re-
ferred to in para. 1, adopts the report along with the proposal to accept or reject the
application.

6. The Sejm or Senate consents to bringing a deputy or senator to criminal liability by
way of a resolution adopted by an absolute majority of votes of the statutory number of
deputies or senators. Failure to obtain the required majority of votes shall mean adopting
a resolution not to consent to bringing a deputy or senator to criminal liability.

7. The provisions of paragraph 1. 1-6 and art. 10a shall apply mutatis mutandis to the
examination of the application referred to in article 1. 7b paragraph. 5.
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Article 10?%* [Parliamentary inviolability]

[cf. above for the general para 1-3]

4. The application for consent to detain or arrest a deputy or senator is submitted through
the Public Prosecutor General.

5. The application referred to in paragraph 1. 4, should contain:

1) designation of the applicant;

2) name and surname as well as date and place of birth of the deputy or senator;

3) precise specification of the act and its legal classification;

4) the legal basis for the application of a specific measure;

5) justification indicating in particular the necessity to apply a specific measure.

6. The provisions of art. 7c paragraph. 1-5 shall apply accordingly.

7. The Sejm or Senate shall consent to the detention or arrest of a deputy or senator by
means of a resolution adopted by an absolute majority of votes of the statutory number
of deputies or senators. Failure to obtain the required majority of votes shall mean adopt-
ing a resolution not to consent to the detention or arrest of a deputy or senator.

8. The requirement to obtain the consent of the Sejm or Senate does not apply to the
execution of a custodial sentence imposed by a valid court judgment.

¢) Immunities and Privileges under union law, para 2

Cf. — Art. 29 EPPO-RG and the subsequent analysis (in other volumes III, V, XXII).
Union law differs from national law and is not researched within this volume. Union
law contains a protocol, which will apply if the immunity or a privilege of a Union

224 Art. 10. [Nietykalno§¢ parlamentarna)

1. Poset lub senator nie moze by¢ zatrzymany lub aresztowany bez zgody Sejmu lub Senatu, z wyjatkiem ujecia
go na goracym uczynku przestepstwa i jezeli jego zatrzymanie jest niezbedne do zapewnienia prawidlowego toku
postepowania.

2. Zakaz zatrzymania, o ktérym mowa w ust. 1, obejmuje wszelkie formy pozbawienia lub ograniczenia wolnosci
osobistej posta lub senatora przez organy stosujace przymus.

3. O zatrzymaniu posta lub senatora, o ktorym mowa w ust. 1, nalezy niezwtocznie powiadomi¢ Marszatka Sejmu
lub Marszatka Senatu. Na zadanie Marszatka Sejmu lub Marszatka Senatu posel lub senator musi by¢ natychmiast
zwolniony.

4. Wniosek o wyrazenie zgody na zatrzymanie lub aresztowanie posta lub senatora sklada si¢ za posrednictwem
Prokuratora Generalnego.

5. Wniosek, o ktérym mowa w ust. 4, powinien zawierac:

1) oznaczenie wnioskodawcy;

2) imie¢ i nazwisko oraz date i miejsce urodzenia posta lub senatora;

3) doktadne okreslenie czynu oraz jego kwalifikacj¢ prawna;

4) podstawe prawng zastosowania okre§lonego $rodka;

5) uzasadnienie, wskazujace w szczegolnosci na koniecznos$¢ zastosowania okreslonego srodka.

6. Do postgpowania z wnioskiem o wyrazenie zgody na zatrzymanie lub aresztowanie posta lub senatora przepisy
art. 7c ust. 1-5 stosuje si¢ odpowiednio.

7. Sejm lub Senat wyraza zgode na zatrzymanie lub aresztowanie posta lub senatora w drodze uchwaty podjetej
bezwzgledna wigkszoscia glosow ustawowej liczby postéw lub senatoréw. Nieuzyskanie wymaganej wigkszosci
glosow oznacza podjecie uchwaty o niewyrazeniu zgody na zatrzymanie lub aresztowanie posta lub senatora.

8. Wymog uzyskania zgody Sejmu lub Senatu nie dotyczy wykonania kary pozbawienia wolnosci orzeczonej
prawomocnym wyrokiem sadu.
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official needs to be lifted. It is enshrined in the consolidated version of the Treaty on the
Functioning of the European Union Protocol (No 7) on the privileges and immunities
of the European Union (OJ C 326, 26.10.2012, p. 266-272).

Under Article 29 of the EPPO Regulation, the EPPO can request the lifting of immuni-
ties when it presents an obstacle to an investigation. The EPPO must submit a reasoned
written request to the relevant authority: the President of the European Parliament for
Members of the EP (Article 5) or the Secretary-General of the EP for EP staff (Article
6). In certain situations, the EPPO may be exempt from informing the individual whose
immunity is being waived, provided that the request includes the grounds for not hearing
the person (Article 6).>° For officials of the European Investment Bank (EIB), the re-
quest 1s directed to the EIB’s contact point as outlined in Article 23 of the Working
Arrangement between the EPPO and the EIB. The EPPO must use the specified tem-
plates provided in the annexes to ensure the submission is complete and in line with the
procedures set out (Annexes 1 and 3).22° These templates help maintain clarity and con-
fidentiality in the process.

In Case C 831/18 P the ECJ emphasises that the person whose immunity is being waived
must be heard, except in exceptional cases where this may interfere with the investiga-
tion. This is significant for safeguarding the individual’s rights while maintaining the

effectiveness of legal processes.??’

225 European Parliament (2023). Working Arrangement of the European Parliament and the EPPO. Available at:
https://www.europarl.europa.eu/resources/library/media/20241128RES25671/20241128RES25671.pdf. Ac-
cessed 1 February 2025.

226 Eyropean Investment Bank (2021). Working Arrangement between the European Investment Bank and the
EPPO. https://www.eib.org/attachments/press/working-arrangement-eppo-eib-eif-7-december-2021. Accessed 1
February 2025.

227 E(CJ, Case C 831/18 P, European Commission v RQ, Judgement of 19 December 2019.
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ITII. National Law applicable in PIF Acquis Investigation with Special Focus on
Investigation Measures

The EPPO Regulation, which does not apply in Poland at the moment, contains in Sec-
tion 2 Rules on investigation measures and other measures. As Poland is a non-
participating country the rules of Art. 30 EPPO Regulation do, as said, not apply in
Poland, but still Polish Criminal Investigation Authorities opeate mostly with an
identical tool box of investigation measures which does not mean that the conditions
of the Regulation would be readily met immediately. The powers of the prosecutor in
the national investigation is determined by the Polish Criminal Procedure Code and can
be reconstructed if analysing the investigation measures, which the prosecutor can rely
01'1.228

The following considerations are based on the structure of Art. 30 EPPO Regulation,
but can be seen as a collection of the relevant investigative provisions of the criminal
procedure code. It can be assumed that measures such as searches, seizures, bank
account inspections and the freezing of assets are ideal measures that are used
internationally in the area of white-collar crime — thus as well in Poland.

How the Polish authorities use what kind of specific measures, how often and how long
they last, cannot be summed up in a single sentence, but results from the individual cases
and the specific judicial approvals and the extent of the crime in question.

1. Investigation measures in Polish PIF cases (Article 30 EPPO Regulation)

a) Member States shall ensure contamination of evidence

that the European Delegated 199

Prosecutors are entitled to order bb. Para 1(b) Obtainment of

OF TEQUESE .vvvveeeeeeieeeeeeeeeene. 197 the production of any relevant

b) The role of the Polish Judge object or document............ 204

during the conduct of an cc. Para 1(c) Obtainment of

investigation............c..ccoe.e.... 197 the production of stored

c) Investigation Measures computer data, encrypted or

...................................... 199 decrypted........ccceeveeee.... 208

aa. Para 1 (a) Search dd. Para 1(d) Freezing
Measures and Conservatory instrumentalities or proceeds
measures necessary to of crime, including assets..209
preserve their ee. Para I(e) Interception of
integrity/necessary to avoid electronic communications to

the loss/necessary to avoid the

228 See Kremens 2021, who compares Germany, Italy and Poland from the perspective of the initiation of investi-
gations.
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and from the suspect or

accused person.................. 220
ff. Para 1(f) Tracking &
Tracing an Object ............. 225

d) Para 2: Specific restrictions
in national law that apply with
regard to certain categories of
persons or professionals with an
LLP obligation, Art. 29 ........ 226
e) Para 3: Conditions/
Thresholds for investigation
MEASUIES ..eeeeierieeeeeeeeeeanaae 226
aa. Conditions and
Limitations for investigation
measures of Para 1(c), (e) and

() e 226
(1) For every Mesurre..226
(2) For Seizures........... 227

bb. Serious offences

Limitation for offences of Para

I(e) and (f)...cccvvvvveeeeeeennnnns 228
f) Para 4: Any other
measure(s) in the Member State
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Relevant Union law, which would apply, if Poland was part of the EPPO:

Art. 30 Investigation measures and other measures

1. At least in cases where the offence subject to the investigation is punishable by a
maximum penalty of at least 4 years of imprisonment, Member States shall ensure that
the European Delegated Prosecutors are entitled to order or request the following inves-
tigation measures:

(a) search any premises, land, means of transport, private home, clothes and any other
personal property or computer system, and take any conservatory measures necessary
to preserve their integrity or to avoid the loss or contamination of evidence;

(b) obtain the production of any relevant object or document either in its original form
or in some other specified form;

(c) obtain the production of stored computer data, encrypted or decrypted, either in their
original form or in some other specified form, including banking account data and traffic
data with the exception of data specifically retained in accordance with national law pur-
suant to the second sentence of Article 15(1) of Directive 2002/58/EC of the European
Parliament and of the Council;

(d) freeze instrumentalities or proceeds of crime, including assets, that are expected to
be subject to confiscation by the trial court, where there is reason to believe that the ow-
ner, possessor or controller of those instrumentalities or proceeds will seek to frustrate
the judgement ordering confiscation.

(e) intercept electronic communications to and from the suspect or accused person, over
any electronic communication means that the suspect or accused person is using;

(f) track and trace an object by technical means, including controlled deliveries of goods.
2. Without prejudice to Article 29, the investigation measures set out in paragraph 1 of
this Article may be subject to conditions in accordance with the applicable national law
if the national law contains specific restrictions that apply with regard to certain cate-
gories of persons or professionals who are legally bound by an obligation of confi-
dentiality.

3. The investigation measures set out in points(c), (e) and (f) of paragraph 1 of this
Article may be subject to further conditions, including limitations, provided for in the
applicable national law. In particular, Member States may limit the application of points
(e) and (f) of paragraph 1 of this Article to specific serious offences. A Member State
intending to make use of such limitation shall notify the EPPO of the relevant list of spe-
cific serious offences in accordance with Article 117.

4. The European Delegated Prosecutors shall be entitled to request or to order any other
measures in their Member State that are available to prosecutors under national law in
similar national cases, in addition to the measures referred to in paragraph 1.

5. The European Delegated Prosecutors may only order the measures referred to in para-
graphs 1 and 4 where there are reasonable grounds to believe that the specific measure
in question might provide information or evidence useful to the investigation, and where
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there is no less intrusive measure available which could achieve the same objective. The
procedures and the modalities for taking the measures shall be governed by the ap-
plicable national law.

It shall be answered what kind of possibilities to discover EU frauds exist in Poland.
They include intrusive and effective means of investigative tools. If conducting the
investigations it is important to closely obey the law and follow the details. The
following provisions from the Criminal Procedure Code of Poland is not “law in the
books” but rather the fundamental requisite to combat EU frauds in praxi.

a) Member States shall ensure that the European Delegated Prosecutors are
entitled to order or request

At this moment Poland is not part of the EPPO and has therefore not adopted any law
that would grant national prosecutors the rights of an EDP. Instead the competent
national prosecution Office will have to decide how to conduct the investigation
and find evidence that sums up the conduct and be used as evidence in a main hearing
before a criminal court.

b) The role of the Polish Judge during the conduct of an investigation

Mostly the court as an authority has the task to grant permission to certain acts which
are considered intrusive investigation measures.
The role of the court may be divided into three groups:

- The authority which decides about the most intrusive investigative measures (such
as phone tapping, secret surveillance, limiting the scope of the advocate/legal ad-
visor secrecy) or protective measures (such as pre-trial detention)

- The authority which decides about claims (zazalenia) against certain decisions of
the prosecutor (like e.g. decision about non-custodial protective measures, deci-
sion about discontinuing proceedings)

Sometimes the court interrogate certain category of witnesses, Article 185a, 185b, 185¢
and 316 § 3.

If the permission was granted and the secret measures could be used, the question arises
if this evidence may be used in court, which depends on the conduction of the relevant
measure: Is it proportional, careful enough, reasonable or useless, falsely carried out,
misadopted or done without reason?

Article 316 § 3:

§ 3. If there is a risk that it will not be possible to examine a witness at the trial, a party,
the public prosecutor or other agency conducting the proceedings may request the court
to ex-amine the witness.
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Article 185a Verification of an aggrieved party in the capacity of a witness.

§ 1. In cases concerning offences committed with the use of violence of illegal threat or
defined in Chapters XXIII, XXV and XXVI of the Criminal Code, an injured party who
is below the age of 15 at the time of the examination testifies as a witness only once,
unless important circumstances come to light, the clarification of which requires a sec-
ond examination, or unless the accused who was not assisted by a defence counsel dur-
ing the first testimony so demands.

§ 2. The examination is conducted by the court with the attendance of an expert psy-
chologygist. The public prosecutor, the defence counsel and the attorney of the ag-
grieved party may participate in the examination. The person mentioned in Article 51 §
2 or an adult person indicated by the aggrieved party referred to in § 1 may attend the
examination, if this does not limit the freedom of expression of the person giving testi-
mony. If the accused notified of this procedure does not have a defence counsel of his
own choice, the court appoints for him a defence counsel ex officio.

§ 3. The transcript from the examination is read at the main trial. If the vision and sound
of the hearing were recorded, they should be played.

§ 4. In cases concerning offences referred to in § 1, a minor injured party who at the
time of the examination has attained 15 years of age, is examined in the conditions spec-
ified in § 1-3, if there is a justified concern that the examination carried out in different
conditions might have a negative impact on his mental state.

Article 185b Conditions of examination of a minor.

§ 1. In cases concerning offences committed with the use of violence or illegal threat or
of-fences defined in Chapter XXV or XX VI of the Criminal Code, a witness who, at the
time of testifying, is not yet 15 may be subject to an examination upon conditions de-
fined in Article 185a § 1-3, if his testimonies may be of vital importance to the case.

§ 2. In cases concerning offences referred to in § 1, a minor injured party who at the
time of the examination has attained 15 years of age, is examined in the conditions spec-
ified in Article 177 § 1a, if there is a justified concern that a direct presence of the ac-
cused might him-der the witness’s testimonies or have a negative impact on his mental
state.

§ 3. The provisions of § 1 and 2 do not apply to a witness, who co-perpetrated the of-
fence, with which criminal proceedings are concerned, or to a witness, whose offence is
connected with the offence, with which criminal proceedings are concerned.

Article 185¢ Examination of aggrieved party in the capacity of a witness.

§ 1. In cases concerning offences referred to in Articles 197-199 of the Criminal Code,
re-port of the offence submitted by the aggrieved party should be limited to the most
important facts and evidence.

198 Poland




Polish Authorities Investigating PIF Acquis Offences

§ 2. The examination of the aggrieved party in the capacity of a witness is conducted by
the court in a hearing, which may be attended by the public prosecutor, the defence
counsel and the attorney of the aggrieved party. At the main trial, the vision and sound
recording of the examination is played and the transcript of the examination is read.

§ 3. If it is necessary to repeat the examination of the aggrieved party in the capacity of
a witness, the examination is carried out in the conditions specified in Article 177 § 1a,
if there is a justified concern that a direct presence of the accused might hinder the wit-
ness’s testimonies or have a negative impact on his mental state.

§ 4. If the examination is carried out with the participation of an expert psychologist, at
the request of the aggrieved party it should be ensured that the expert psychologist be of
the same gender as the aggrieved party, unless this might hinder the proceedings.

¢) Investigation Measures

The investigation measures cover search measures, seizure, obtainment of banking ac-
count data, freezing of assets, interception of telecommunication and tracking and trac-
ing an object.

aa. Para 1 (a) Search Measures and Conservatory measures necessary to
preserve their integrity / necessary to avoid the loss/necessary to avoid the
contamination of evidence

The Polish Criminal Procedure Code allows like all other Criminal Procedure Codes of
the member states the search of premises, things and data. Searches are powerful tools
in an investigation and need judicial control mechanisms.??® Chapter 25 contains the

relevant provisions. Art. 217 CPC is the first and main provision:

Chapter 25 Stopping things. Search

Article 217%%° § 1. Items that may constitute evidence in the case or are subject to seizure
in order to secure property penalties, punitive measures property, forfeiture, compensa-
tory measures or claims for redress damages must be issued at the request of the court

229 Kremens 2021, pp 1585-1626.

230 Rozdzial 25 Zatrzymanie rzeczy. Przeszukanie

Art. 217. § 1. Rzeczy mogace stanowi¢ dowod w sprawie lub podlegajace zajeciu w celu zabezpieczenia kar
majatkowych, srodkow karnych o charakterze majatkowym, przepadku, srodkow kompensacyjnych albo roszczen
o naprawienie szkody nalezy wyda¢ na zadanie sadu lub prokuratora, a w wypadkach niecierpigcych zwtoki —
takze na zadanie Policji lub innego uprawnionego organu.

§ 2. Osobe majaca rzecz podlegajaca wydaniu wzywa si¢ do wydania jej dobrowolnie.

§ 3. W razie zatrzymania rzeczy stosuje si¢ odpowiednio przepis art. 228. Protokolu mozna nie sporzadzac¢, jezeli
rzecz zalgcza si¢ do akt sprawy.

§ 4. Jezeli wydania zada Policja albo inny uprawniony organ dzialajacy we wlasnym zakresie, osoba, ktéra rzecz
wyda, ma prawo niezwlocznie ztozy¢ wniosek o sporzadzenie i dorgczenie jej postanowienia sadu lub prokuratora
o zatwierdzeniu zatrzymania, o czym nalezy ja pouczy¢. Dorgczenie powinno nastapi¢ w terminie 14 dni od
zatrzymania rzeczy. § 5. W razie odmowy dobrowolnego wydania rzeczy mozna przeprowadzi¢ jej odebranie.
Przepisy art. 220 § 3 i art. 229 stosuje si¢ odpowiednio.
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or the prosecutor, and in cases urgent — also at the request of the Police or other author-
ised body.

§ 2. The person who has the thing subject to release is called upon to issue it freely.

§ 3. In the event of detention, the provision of art. 228. The Protocol may not be drawn
up if the thing is attached to the case file.

§ 4. If the release is requested by the police or other authorised body acting in on their
own, the person who issues the item has the right to submit it immediately an application
for the preparation and delivery of a decision of the court or the prosecutor o approving
the detention, which she should be instructed about. Delivery should take place within
14 days of stopping the goods.

§ 5. In the event of refusal to voluntarily release things can be carried out picking her
up. The provisions of art. 220 § 3 and art. 229 shall apply accordingly.

Article 219%°! § 1. In order to detect or arrest or forcibly to bring a suspect, as well as
to find things that can constitute evidence in a case or subject to seizure in criminal
proceedings, rooms and other places, if any, may be searched reasonable grounds to
believe that the person suspected or named things are there.

§ 2. To find things listed in § 1 and provided specified in this provision and taking into
account the principles and limits set out in art. 227, it is also possible to search a person,
his clothes and handhelds items.

Article 220%* § 1. A search may be carried out by the prosecutor or by order of the court
or prosecutor, the Police, and in the cases specified in the Act - also another authority.
§ 2. The order of the court or the prosecutor must be shown to the person who the search
is to be conducted.

§ 3. In cases of urgency, if the court order or the prosecutor could not be issued, the
body conducting the search proves the order of the head of his unit or an official ID card,
and then returns it immediately to the court or prosecutor to authorise the search. The
decision of the court or the prosecutor regarding the approval must be served the person

231 Art. 219. § 1. W celu wykrycia lub zatrzymania albo przymusowego doprowadzenia osoby podejrzane;j, a takze
w celu znalezienia rzeczy mogacych stanowi¢ dowod w sprawie lub podlegajacych zajeciu w postgpowaniu
karnym, mozna dokonaé przeszukania pomieszczen i innych miejsc, jezeli istnieja uzasadnione podstawy do
przypuszczenia, ze osoba podejrzana lub wymienione rzeczy tam si¢ znajduja. § 2. W celu znalezienia rzeczy
wymienionych w § 1 i pod warunkiem okre$lonym w tym przepisie oraz z uwzglednieniem zasad i granic
okreslonych w art. 227 mozna tez dokona¢ przeszukania osoby, jej odziezy i podrecznych przedmiotow

232 Art. 220. § 1. Przeszukania moze dokona¢ prokurator albo na polecenie sagdu lub prokuratora Policja, a w
wypadkach wskazanych w ustawie — takze inny organ. § 2. Postanowienie sadu lub prokuratora nalezy okazaé
osobie, u ktorej przeszukanie ma by¢ przeprowadzone. § 3. W wypadkach niecierpiagcych zwtoki, jezeli
postanowienie sadu lub prokuratora nie moglo zosta¢ wydane, organ dokonujacy przeszukania okazuje nakaz
kierownika swojej jednostki lub legitymacje¢ stuzbowa, a nastgpnie zwraca si¢ niezwlocznie do sadu lub
prokuratora o zatwierdzenie przeszukania. Postanowienie sadu lub prokuratora w przedmiocie zatwierdzenia
nalezy dorgczy¢ osobie, u ktorej dokonano przeszukania, w terminie 7 dni od daty czynno$ci na zgloszone do
protokotu zadanie tej osoby. O prawie zgloszenia zadania nalezy ja pouczy¢.
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on whom the search was carried out, within 7 days from the date of the action on this
person’s request for the record. About the right to submit a request belongs to her in-
struct.

Article 2212%3 § 1. A search of inhabited premises can be made at night only in urgent
cases; 1s considered night time from 10 p.m. to 6 a.m.

§ 2. A search started during the day can be carried out despite the advent night time.

§ 3. During the night, you can search premises available at that time for an unspecified
number of people or used to store items.

Article 2222%* § 1. At the beginning of the search of a room or place closed, belonging
to a state or local government institution, belongs to notify the head of the institution or
him of the intended search deputy or superior authority and allow them to participate in
the activities. § 2. A search of a room occupied by the military may take place only in
the presence of the commander or a person designated by him.

Article 223%° A search of a person and clothing on it should be made as far as possible
by a person of the same sex.

Article 224%% § 1. The person to whom the search is to take place must be prior to
commencement of the activity, inform about its purpose and call for surrender wanted
items.

§ 2. During the search, the person mentioned in § 1 has the right to be present and a
person adopted by the person conducting the activity. In addition, it may be present the
person indicated by the person at whom the search is carried out, if not this prevents the
search or does not hinder it in a significant way.

233 Art. 221. § 1. Przeszukania zamieszkatych pomieszczen mozna dokonaé w porze nocnej tylko w wypadkach
niecierpigcych zwloki; za pore nocng uwaza si¢ czas od godziny 22 do godziny 6. § 2. Przeszukanie rozpoczgte za
dnia mozna prowadzi¢ nadal mimo nastania pory nocnej. § 3. W porze nocnej mozna przeszukac lokale dostepne
w tym czasie dla nieokreslonej liczby 0sob albo stuzace do przechowywania przedmiotow

234 Art. 222. § 1. Przy rozpoczeciu przeszukania pomieszczenia lub miejsca zamknigtego, nalezacego do instytucji
panstwowej lub samorzadowej, nalezy o zamierzonym przeszukaniu zawiadomic¢ kierownika tej instytucji lub jego
zastepce albo organ nadrzedny i dopusci¢ ich do udzialu w czynnosci. § 2. Przeszukanie pomieszczenia zajetego
przez wojsko moze nastapi¢ jedynie w obecnosci dowddey lub osoby przez niego wyznaczonej.

235 Art. 223. Przeszukania osoby i odziezy na niej nalezy dokonywaé w miare moznosci za posrednictwem osoby
tej samej plei

236 Art. 224. § 1. Osobe, u ktorej ma nastgpi¢ przeszukanie, nalezy przed rozpoczeciem czynnos$ci zawiadomié o
jej celu i wezwaé do wydania poszukiwanych przedmiotdéw. § 2. Podczas przeszukania ma prawo by¢ obecna
osoba wymieniona w § 1 oraz osoba przybrana przez prowadzacego czynnos¢. Ponadto moze by¢ obecna osoba
wskazana przez tego, u kogo dokonuje si¢ przeszukania, jezeli nie uniemozliwia to przeszukania albo nie utrudnia
go w istotny sposob. § 3. Jezeli przy przeszukaniu nie ma na miejscu gospodarza lokalu, nalezy do przeszukania
przywotaé przynajmniej jednego dorostego domownika lub sasiada.
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§ 3. If the search is not in place of the host of the premises, belongs to searches to sum-
mon at least one adult member of the household or neighbor.

General Provisions, which are presented below and that are enshrined in the Polish Con-
stitution may govern the search measures in the background from a constitutional
point-of-view:

Polish Constitution

Article 4777 Everyone shall have the right to legal protection of his private and family
life, of his honor and good reputation and to make decisions about his personal life.

Article 48%% Parents shall have the right to rear their children in accordance with their
own convictions. Such upbringing shall respect the degree of maturity of a child as well
as his freedom of conscience and belief and also his convictions.

Limitation or deprivation of parental rights may be effected only in the instances speci-
fied by statute and only on the basis of a final court judgment.

Article 49%° The freedom and privacy of communication shall be ensured. Any limita-
tions thereon may be imposed only in cases and in a manner specified by statute.

Article 50%%° The inviolability of the home shall be ensured. Any search of a home,
premises or vehicles may be made only in cases and in a manner specified by statute.

Article 51**! No one may be obliged, except on the basis of statute, to disclose infor-
mation concerning his person.

237 Art. 47. Kazdy ma prawo do ochrony prawnej zycia prywatnego, rodzinnego, czci i dobrego imienia oraz do
decydowania o swoim zyciu osobistym.

238 Art. 48. 1. Rodzice majg prawo do wychowania dzieci zgodnie z wlasnymi przekonaniami. Wychowanie to
powinno uwzglednia¢ stopien dojrzatosci dziecka, a takze wolno$¢ jego sumienia i wyznania oraz jego
przekonania.

2. Ograniczenie lub pozbawienie praw rodzicielskich moze nastgpi¢ tylko w przypadkach okreslonych w ustawie
i tylko na podstawie prawomocnego orzeczenia sadu.

239 Art. 49. Zapewnia sie wolno$¢ i ochrong tajemnicy komunikowania sie. Ich ograniczenie moze nastgpié¢ jedynie
w przypadkach okreslonych w ustawie i w sposéb w niej okreslony.

240 Art. 50. Zapewnia si¢ nienaruszalno$¢ mieszkania. Przeszukanie mieszkania, pomieszczenia lub pojazdu moze
nastapi¢ jedynie w przypadkach okreslonych w ustawie i w sposoéb w niej okres$lony.

241 Art. 51. 1. Nikt nie moze byé obowigzany inaczej niz na podstawie ustawy do ujawniania informacji
dotyczacych jego osoby.

2. Wladze publiczne nie moga pozyskiwaé, gromadzi¢ i udostgpnia¢ innych informacji o obywatelach niz
niezbgdne w demokratycznym panstwie prawnym.

3. Kazdy ma prawo dostepu do dotyczacych go urzedowych dokumentéw i zbioréw danych. Ograniczenie tego
prawa moze okresli¢ ustawa.

4. Kazdy ma prawo do zadania sprostowania oraz usuni¢cia informacji nieprawdziwych, niepelnych lub zebranych
W sposob sprzeczny z ustawa.

5. Zasady i tryb gromadzenia oraz udostgpniania informacji okresla ustawa.
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Public authorities shall not acquire, collect nor make accessible information on citizens
other than that which is necessary in a democratic state ruled by law

Everyone shall have a right of access to official documents and data collections con-
cerning himself. Limitations upon such rights may be established by statute.

Everyone shall have the right to demand the correction or deletion of untrue or incom-
plete information, or information acquired by means contrary to statute.

Principles and procedures for collection of and access to information shall be specified
by statute.

Article 52%%? Freedom of movement as well as the choice of place of residence and
sojourn within the territory of the Republic of Poland shall be ensured to everyone.
Everyone may freely leave the territory of the Republic of Poland.

The freedoms specified in paras. 1 and 2 above may be subject to limitations specified
by statute.

A Polish citizen may not be expelled from the country nor forbidden to return to it.
Anyone whose Polish origin has been confirmed in accordance with statute may settle
permanently in Poland.

Excerpt Criminal Procedure Code

Article 217%% § 1. Objects which may serve as evidence, or be subject to seizure in
order to secure penalties regarding property, penal measures involving property or
claims to redress damage, should be surrendered when so required by the court, the state
prosecutor, and in cases not amenable to delay, by the Police or other authorised agency.

242 Art. 52.

1. Kazdemu zapewnia si¢ wolno$¢ poruszania si¢ po terytorium Rzeczypospolitej Polskiej oraz wyboru miejsca
zamieszkania i pobytu.

2. Kazdy moze swobodnie opusci¢ terytorium Rzeczypospolitej Polskiej.

3. Wolnosci, o ktorych mowa w ust. 112, moga podlega¢ ograniczeniom okreslonym w ustawie.

4. Obywatela polskiego nie mozna wydali¢ z kraju ani zakaza¢ mu powrotu do kraju.

5. Osoba, ktorej pochodzenie polskie zostalo stwierdzone zgodnie z ustawg, moze osiedli¢ si¢ na terytorium
Rzeczypospolitej Polskiej na state.

243 Art. 217. Wydanie, odebranie i zatrzymanie rzeczy

§ 1. Rzeczy mogace stanowi¢ dowdd w sprawie lub podlegajace zajgciu w celu zabezpieczenia kar majatkowych,
srodkow karnych o charakterze majatkowym, przepadku, srodkéw kompensacyjnych albo roszczen o naprawienie
szkody nalezy wyda¢ na zadanie sadu lub prokuratora, a w wypadkach niecierpiacych zwtoki — takze na zadanie
Policji lub innego uprawnionego organu.

§ 2. Osobe majaca rzecz podlegajaca wydaniu wzywa si¢ do wydania jej dobrowolnie.

§ 3.W razie zatrzymania rzeczy stosuje si¢ odpowiednio przepis art. 228 postepowanie z przedmiotami
znalezionymi w czasie przeszukania. Protokotu mozna nie sporzadza¢, jezeli rzecz zalacza si¢ do akt sprawy.

§ 4. Jezeli wydania zada Policja albo inny uprawniony organ dzialajacy we wlasnym zakresie, osoba, ktéra rzecz
wyda, ma prawo niezwlocznie ztozy¢ wniosek o sporzadzenie i dorgczenie jej postanowienia sadu lub prokuratora
o zatwierdzeniu zatrzymania, o czym nalezy ja pouczy¢. Dorgczenie powinno nastapi¢ w terminie 14 dni od
zatrzymania rzeczy.

§ 5. W razie odmowy dobrowolnego wydania rzeczy mozna przeprowadzic¢ jej odebranie. Przepisy art. 220 zasady
dokonywania przeszukania § 3 i art. 229 dodatkowe elementy protokotu przeszukania stosuje si¢ odpowiednio.
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§ 2. A person holding the objects subject to surrender shall be called upon to release
them voluntarily, but in the event of refusal, the seizure may be effected.

§ 3. If the surrender i1s demanded by an agency other than the state prosecutor, it shall
produce to the holder of the objects liable to surrender, an order of the court or of the
state prosecutor or, if it has not been possible to obtain the order prior to seizure, a war-
rant from the chief of unit, or an official identity card. The agency should then apply
without delay, to the court or the state prosecutor for approval of the seizure of the ob-
jects. The holder shall be served, within 7 days of the seizure of the objects, an order of
the court or the state prosecutor authorising the action.

§ 4. A psychiatric dossier shall be surrendered only to the court or the state prosecutor.

§ 5 In the event of a refusal to voluntarily release the item, it may be collected. The
provisions of Art. 220 rules for making a search § 3 and art. 229, additional elements of
the search protocol shall apply mutatis mutandis.

From expert knowledge it sould be mentioned that the main judgement in this area is
the Judgment of the Constitutional Court from 14 December 2017, K 17/14. The Con-
stitutional Court assessed rules of search and seizure and partially decided that they are
unconstitutional. Also the Court reminded the limits of search and seizure and focus on
applying the balancing test.

Poland is bound by ECtHR case law.?**

bb. Para 1(b) Obtainment of the production of any relevant object or document

Article 218%%° Obligation to issue correspondence, parcels and data

§ 1. Offices, institutions and entities operating in in the field of mail or
telecommunications, customs and tax offices and transport institutions and companies
are obliged to issue to the court or to the prosecutor, at the request contained in the
decision, correspondence and shipments and the data referred to in art. 180c and art.
180d of the Act of July 16, 2004 — Telecommunications Law (Journal of Laws of 2021,

244 ECtHR, Doroz v. Poland, app. no. 71205/11, Judgment of 29.01.2021, https://hudoc.echr.coe.int/fre#{
%22tabview%22:[%22document%?22],%22itemid%22:[%22001-205378%22]}. Accessed 6 August 2024.

245 Art. 218. § 1. Urzedy, instytucje i podmioty prowadzace dziatalno$¢ w dziedzinie poczty lub dziatalnoéé
telekomunikacyjna, urzedy celno-skarbowe oraz instytucje i przedsi¢biorstwa transportowe obowigzane sa wydac
sadowi lub prokuratorowi, na zadanie zawarte w postanowieniu, korespondencje i przesytki oraz dane, o ktorych
mowa w art. 180c i art. 180d ustawy z dnia 16 lipca 2004 r. — Prawo telekomunikacyjne (Dz. U. z 2021 r. poz. 576
oraz z 2022 r. poz. 501), jezeli maja znaczenie dla toczacego si¢ postepowania. Tylko sad lub prokurator maja
prawo je otwiera¢ lub zarzadzi¢ ich otwarcie.

§ 2. Postanowienie, o ktorym mowa w § 1, dorecza si¢ adresatom korespondencji oraz abonentowi telefonu lub
nadawcy, ktorego wykaz potaczen lub innych przekazéow informacji zostal wydany. Doreczenie postanowienia
moze by¢ odroczone na czas oznaczony, niezb¢dny ze wzgledu na dobro sprawy, lecz nie p6zniej niz do czasu
prawomocnego zakonczenia postgpowania. § 3. Pozbawiong znaczenia dla postgpowania karnego korespondencje
1 przesyltki nalezy niezwlocznie zwroci¢ wlasciwym urzedom, instytucjom lub przedsigbiorstwom wymienionym
w§ 1.
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item 576 and of 2022, item 501), if are relevant to the proceeding. Only the court or the
prosecutor have the right to open them or order them to be opened.

§ 2. The order referred to in § 1 shall be delivered to the addressees correspondence and
to the telephone subscriber or sender whose list of calls or other remittances of infor-
mation has been released. Delivery of the order may be postponed for a specified period
of time, necessary for the good of the case, but not later than until the final conclusion
of the proceedings.

§ 3. Correspondence irrelevant to the criminal proceedings and shipments should be im-
mediately returned to the relevant offices, institutions or companies listed in § 1.

Article 218a%%¢ § 1. Offices, institutions and business entities telecommunications or
providing electronic services and service providers they are obliged to immediately
secure, at the request of the court or prosecutor included in the decision, for a definite
period of time, however not exceeding 90 days, IT data stored in devices containing this
data on a carrier or in a computer system. In cases of specified crimes in art. 200b, art.
202 § 3, 4, 4a, 4b or art. 255a of the Penal Code and in chapter 7 of the Act of 29 July
2005 on counteracting drug addiction (Journal of Laws of 2020 pos. 2050, of 2021, item
2469 and of 2022, item 763 and 764) security can be combined with the obligation to
prevent access to such data. Recipe article 218 § 2, second sentence shall apply ac-
cordingly. § 2. IT data of no relevance to criminal proceedings, referred to in § 1, should
be immediately released from security.

§ 3. The provisions of § 1 and 2 shall apply accordingly to securing content published
or made available electronically, and the entity may also be obliged to comply with the
request of the court or the prosecutor content administrator. § 4. If the publication or
sharing of the content referred to in § 3, constituted a prohibited act referred to in § 1,
the court or the prosecutor may order the removal of this content, imposing an obligation
to comply with the decision on entities referred to in § 1 or 3.

246 Art. 218a. § 1. Urzedy, instytucje i podmioty prowadzace dziatalnos¢ telekomunikacyjng lub $wiadczace ushugi
drogg elektroniczng oraz dostawcy ustug cyfrowych obowigzani sg niezwlocznie zabezpieczy¢, na zadanie sadu
lub prokuratora zawarte w postanowieniu, na czas okreslony, nieprzekraczajacy jednak 90 dni, dane informatyczne
przechowywane w urzadzeniach zawierajacych te dane na no$niku lub w systemie informatycznym. W sprawach
o przestepstwa okreslone w art. 200b, art. 202 § 3, 4, 4a, 4b lub art. 255a Kodeksu karnego oraz w rozdziale 7
ustawy z dnia 29 lipca 2005 r. o przeciwdziataniu narkomanii (Dz. U. z 2020 r. poz. 2050, z 2021 r. poz. 2469
oraz z 2022 r. poz. 763 i 764) zabezpieczenie moze by¢ polaczone z obowigzkiem uniemozliwienia dostgpu do
tych danych. Przepis art. 218 § 2 zdanie drugie stosuje si¢ odpowiednio.

§ 2. Pozbawione znaczenia dla postgpowania karnego dane informatyczne, o ktéorych mowa w § 1, nalezy
niezwlocznie zwolni¢ spod zabezpieczenia.

§ 3. Przepisy § 11 2 stosuje si¢ odpowiednio do zabezpieczania tresci publikowanych lub udostepnianych droga
elektroniczna, przy czym podmiotem obowigzanym do wykonania zadania sadu lub prokuratora moze by¢ rowniez
administrator tresci.

§ 4. Jezeli publikacja lub udostepnienie tresci, o ktorych mowa w § 3, stanowito czyn zabroniony, o ktérym mowa
w § 1, sad lub prokurator moze zarzadzi¢ usunigcie tych treéci, nakladajac obowigzek wykonania postanowienia
na podmioty, o ktorych mowa w § 1 lub 3.
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Article 218b**7 Minister of Justice in consultation with the minister competent for
communications, the minister competent for computerization, Minister of National
Defence and the minister competent for internal affairs determine, by regulation, the
method of technical preparation of the systems and networks used to transfer
information - to collect data about which referred to in Art. 218 § 1, not constituting the
content of a telephone conversation or other transmission of information, as well as
methods of securing IT data, referred to in Art. 218 § 1 and art. 218a § 1, and the content
referred to in art. 218a § 3, in devices containing this data and in systems and on IT data
carriers, taking into account the need for security this data and content against their loss,
distortion or unauthorised use disclosure, and in the case of combining a security with
an obligation prevent access to these IT data or content, also the need to protect them
against unauthorised access and disclosure, and in the case of content removal - against
their unauthorised recovery.

Article 225°* Handling documents containing classified information found in the
course of a search

§ 1. If the head of a state or local government institution, or the person with whom the
goods were seized or where the search is carried out, declares that the letter or other
document issued or found during the search contains classified information or infor-

247 Art. 218b. Minister Sprawiedliwo$ci w porozumieniu z ministrem wtasciwym do spraw laczno$ci, ministrem
wlasciwym do spraw informatyzacji, Ministrem Obrony Narodowej oraz ministrem wlasciwym do spraw
wewnetrznych okresli, w drodze rozporzadzenia, sposob technicznego przygotowania systemow i sieci stuzacych
do przekazywania informacji — do gromadzenia danych, o ktorych mowa w art. 218 § 1, niestanowiacych tresci
rozmowy telefonicznej lub innego przekazu informacji, a takze sposoby zabezpieczania danych informatycznych,
o ktorych mowa w art. 218 § 1 i art. 218a § 1, oraz tresci, o ktorych mowa w art. 218a § 3, w urzadzeniach
zawierajacych te dane oraz w systemach i na informatycznych nosnikach danych, majac na uwadze koniecznos¢
zabezpieczenia tych danych oraz tresci przed ich utrata, znieksztatlceniem lub nieuprawnionym ujawnieniem, a w
przypadku potaczenia zabezpieczenia z obowigzkiem uniemozliwienia dostepu do tych danych informatycznych
lub tresci, rowniez konieczno$¢ ich zabezpieczenia przed nieuprawnionym dostgpem i ujawnieniem, a w
przypadku usunigcia tresci — przed ich nieuprawnionym odzyskaniem.

248 Art. 225. § 1. Jezeli kierownik instytucji panstwowej lub samorzadowej albo tez osoba, u ktérej dokonano
zatrzymania rzeczy lub u ktorej przeprowadza si¢ przeszukanie, o§wiadczy, ze wydane lub znalezione przy
przeszukaniu pismo lub inny dokument zawiera informacje niejawne lub wiadomosci objete tajemnicg zawodowa
lub inng tajemnicg prawnie chroniong albo ma charakter osobisty, organ przeprowadzajacy czynno$¢ przekazuje
niezwlocznie pismo lub inny dokument bez jego odczytania prokuratorowi lub sadowi w opieczetowanym
opakowaniu. § 2. Tryb wskazany w § 1 nie obowigzuje w stosunku do pism lub innych dokumentow, ktore
zawieraja informacje niejawne o klauzuli ,,zastrzezone” lub ,,poufne” albo dotycza tajemnicy zawodowej lub innej
tajemnicy prawnie chronionej, jezeli ich posiadaczem jest osoba podejrzana o popelnienie przestepstwa, ani w
stosunku do pism lub innych dokumentéw o charakterze osobistym, ktorych jest ona posiadaczem, autorem lub
adresatem. § 3. Jezeli obronca lub inna osoba, od ktérej zada si¢ wydania rzeczy lub u ktorej dokonuje si¢
przeszukania, o§wiadczy, ze wydane lub znalezione w toku przeszukania pisma lub inne dokumenty obejmuja
okoliczno$ci zwigzane z wykonywaniem funkcji obroncy, organ dokonujacy czynnosci pozostawia te dokumenty
wymienionej osobie bez zapoznawania si¢ z ich treScig lub wygladem. Jezeli jednak o$wiadczenie osoby
niebedacej obronca budzi watpliwosci, organ dokonujacy czynno$ci przekazuje te dokumenty z zachowaniem
rygorow okreslonych w § 1 sadowi, ktéry po zapoznaniu si¢ z dokumentami zwraca je w calosci lub w czgsci, z
zachowaniem rygoréw okreslonych w § 1, osobie, od ktorej je zabrano, albo wydaje postanowienie o ich
zatrzymaniu dla celow postgpowania. § 4. Wydana, odebrang lub znaleziong w toku przeszukania dokumentacje
psychiatryczng organ przeprowadzajacy czynnos¢ przekazuje, z zachowaniem rygorow okreslonych w § 1, sadowi
lub prokuratorowi.
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mation covered by professional secrecy or other legally protected secret or is of the
nature of personal, the authority carrying out the activity shall immediately forward the
letter or other document without reading it to the prosecutor or the court in a sealed
package.

§ 2. The procedure specified in § 1 does not apply to letters or other documents that con-
tain classified information classified as “restricted” or “confidential” or concern
professional secrets or other legally protected secrets, if their holder is a person sus-
pected of committing a crime, or in relation to letters or other documents of a personal
nature, of which it is the holder, author or addressee.

§ 3. If the defender or another person from whom the item is requested or where the
search is carried out, declares that the letters or other documents issued or found in the
course of the search include circumstances related to the performance of the defender’s
function, the authority performing the activities leaves these documents to the named
person without reviewing them. their content or appearance. However, if the statement
of a person who is not a defence attorney raises doubts, the authority carrying out the
activities shall transfer these documents, in compliance with the rigors specified in § 1,
to the court, which, after reading the documents, returns them in whole or in part, in
compliance with the rigors specified in § 1, to the person from from whom they were
taken, or it issues an order to detain them for the purposes of the proceedings.

§ 4. Subject to the rigors specified in § 1, the authority carrying out the activity shall
hand over the psychiatric documentation issued, received or found in the course of the
search to the court or the public prosecutor.

Article 226%*° Use of documents containing classified information as evidence
With regard to the use of documents containing classified information or professional
secrecy as evidence in criminal proceedings, the prohibitions and limitations set out in
Articles 178—181 shall apply accordingly. However, in the preparatory proceedings, the
prosecutor decides about the use of documents containing medical confidentiality as evi-
dence.

249 Art. 226. W kwestii wykorzystania dokumentow zawierajgcych informacje niejawne lub tajemnice zawodowa,
jako dowodow w postgpowaniu karnym, stosuje si¢ odpowiednio zakazy i ograniczenia okreslone w art. 178—181.
Jednakze w postgpowaniu przygotowawczym o wykorzystaniu, jako dowodoéw, dokumentéw zawierajacych
tajemnice lekarska decyduje prokurator.
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cc. Para 1(c) Obtainment of the production of stored computer data, encrypted
or decrypted

Article 218a?°° Obligation to secure IT data at the request of the court or the pros-
ecutor

§ 1. Offices, institutions and entities conducting telecommunications activities or
providing services by electronic means, and digital service providers are obliged to im-
mediately secure, at the request of the court or the prosecutor, contained in the decision,
for a specified period, not exceeding 90 days, IT data stored in devices containing this
data on a carrier or in the IT system. In cases of offences referred to in article 1. 200b
public promotion of pedophile content, art. 202 presentation and distribution of pornog-
raphy § 3, 4, 4a, 4b or article. 255a the dissemination of content that facilitates the com-
mission of a terrorist offence Of the Penal Code and in Chapter 7 of the Act of 29 July
2005 on counteracting drug addiction (Journal of Laws of 2020, item 2050), security
may be combined with the obligation to prevent access to this data. The provision of art.
218, the obligation to issue correspondence, parcels and data § 2, second sentence, shall
apply mutatis mutandis.

§ 2. The IT data, which are irrelevant to criminal proceedings, referred to in § 1, should
be immediately released from security.

§ 3. The provisions of § 1 and 2 shall apply accordingly to securing the content published
or made available electronically, and the entity obliged to comply with the request of
the court or the public prosecutor may also be the content administrator.

§ 4. If the publication or disclosure of the content referred to in § 3 was a prohibited act
referred to in § 1, the court or the prosecutor may order the removal of such content,
imposing the obligation to implement the decision on the entities referred to in § 1 or 3.

In relation to the Banc account secrecy the following jurisprudence shall be heard: the
Decision of the Appeal Court in Krakéw 2018-07-17, 1T Aka 495/18.

The key facts are:
- Limits of the possibility to withdraw banc account secrecy.
- Position of public prosecutor and the possibility to make a claim to the court.

- The institution of release from bank secrecy is of an exceptional and definitive
nature.

This means, therefore, that the court, when examining the prosecutor’s application for
exemption from the obligation to maintain bank secrecy, grants its consent only if it is
necessary to achieve the objectives of the pending proceedings. The court, when
considering such a request, having regard to the exceptional nature of this instrument,

230 See above for the Polish text.
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should carefully examine these circumstances and thus determine whether it is necessary
to apply this exceptional provision in the case, or whether the prosecutor can gather the
necessary evidence without the need to waive bank secrecy.

The granting of a waiver of bank secrecy must be preceded by an authoritative
exhaustion of the possibility of obtaining the data needed by the prosecutor. In other
words, as long as the prosecutor has not exhausted the possibility of obtaining the data
without resorting to seeking a bank secrecy waiver, the waiver must be considered
premature.

dd. Para 1(d) Freezing instrumentalities or proceeds of crime, including assets

Polish law contains the security of property. According to the law, it is possible to
“freeze” a certain amount of money if one of the possible punishments maybe a fine or
a monetary performance, a forfeiture, a compensatory measure, a return to the aggrieved
party or to another entitled entity a financial benefit, which the offender obtained from
the offence, or its equivalent.

Polish Constitution

Article 46!
Property may be forfeited only in cases specified by statute, and only by virtue of a fi-
nal judgment of a court.

251 Art. 46. Przepadek rzeczy moze nastapi¢ tylko w przypadkach okreslonych w ustawie i tylko na podstawie
prawomocnego orzeczenia sadu.
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The detailed provisions follow:

Article 291752 Basis

§ 1. If the accused is charged with an offence liable to or in connection with which it is
possible to order:

1) a fine,

2) a monetary performance,

3) a forfeiture,

4) a compensatory measure,

5) a return to the aggrieved party or to another entitled entity a financial benefit, which
the offender obtained from the offence, or its equivalent,

- the enforcement of the judgment may be secured ex officio on the property of the
accused or on the property referred to in Article 45 § 2 of the Criminal Code, if there is
a justified concern that without such a security the enforcement of the judgment as to
the penalty or penal measures will be impossible or significantly hindered.

§ 2. The execution of the judgment referred to in § 1 point 3 or 5 may also be secured
on the property of a natural person referred to in Article 44a of the Criminal Code, or of
a natural or legal or an organisational entity without legal personality referred to in Ar-
ticle 45 § 3 of the Criminal Code, or on property, which would be liable to forfeiture in

252 Art. 291 [Podstawa]

§ 1. W razie zarzucenia oskarzonemu popetnienia przestepstwa, za ktore lub w zwigzku z ktérym mozna orzec:
1) grzywne,

2) $wiadczenie pieni¢zne,

3) przepadek,

4) srodek kompensacyjny,

5) zwrot pokrzywdzonemu lub innemu uprawnionemu podmiotowi korzysci majatkowej, jaka sprawca osiagnat z
popelionego przestepstwa, albo jej rownowartosci

- moze z urzedu nastagpi¢ zabezpieczenie wykonania tego orzeczenia na mieniu oskarzonego lub na mieniu, o
ktorym mowa w art. 45 § 2 Kodeksu karnego, jezeli zachodzi uzasadniona obawa, Ze bez takiego zabezpieczenia
wykonanie orzeczenia bgdzie niemozliwe albo znacznie utrudnione.

§ 2. W razie popelnienia przestepstwa, w zwiazku z ktérym mozna orzec przepadek wskazany w § 1 pkt 3 lub
zwrot wskazany w § 1 pkt 5, zabezpieczenie wykonania orzeczenia moze nastapi¢ rowniez:

1) na mieniu osoby fizycznej, o ktorej mowa w art. 44a Kodeksu karnego, lub osoby fizycznej, prawnej lub jed-
nostki organizacyjnej niemajacej osobowosci prawnej, o ktorej mowa w art. 45 § 3 Kodeksu karnego, lub na
mieniu, ktore podlegatoby przepadkowi na podstawie art. 33 § 3 Kodeksu karnego skarbowego;

2) juz po wszczeciu postgpowania karnego - na mieniu, ktore podlegatoby:

a) przepadkowi lub zwrotowi na podstawie art. 45a § 1 lub 2 Kodeksu karnego oraz art. 43 § 1 lub 2 lub art. 43a
Kodeksu karnego skarbowego,

b) przepadkowi lub zwrotowi na podstawie art. 44 Kodeksu karnego, jezeli co do tego mienia na podstawie od-
rgbnych przepiséw zastosowano wstrzymanie transakceji lub blokade rachunku.

§ 2a. Zabezpieczenie wykonania orzeczenia zwrotu korzysci majatkowej albo jej rownowartosci lub orzeczenia
przepadku $wiadczenia albo jego rownowartosci wobec podmiotu zobowigzanego okreslonego w art. 91a moze z
urzedu nastapi¢ na mieniu tego podmiotu.

§ 3. Z urzedu moze takze nastgpi¢ na mieniu oskarzonego zabezpieczenie wykonania orzeczenia o kosztach
sadowych, jezeli zachodzi uzasadniona obawa, ze bez takiego zabezpieczenia wykonanie orzeczenia w tym
zakresie bedzie niemozliwe albo znacznie utrudnione.

§ 4. Zabezpieczenie majatkowe nalezy niezwlocznie uchyli¢ w catosci lub w czesci, jezeli ustang przyczyny,
wskutek ktorych zostalo ono zastosowane w okreslonym rozmiarze, lub powstang przyczyny uzasadniajace jego
uchylenie choéby w czgsci.
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accordance with Article 45a § 1 or 2 of the Criminal Code and Article 33 § 3, Article 43
§ 1 or 2 or Article 43a of the Fiscal Criminal Code.

§ 2a. A judgment concerning the return of material benefit or its equivalent or a judg-
ment concerning forfeiture of a material benefit or its equivalent issued against an entity
referred to in Article 91a may be secured ex officio on the property of this entity.

§ 3. The execution of the judgment concerning court costs may also be secured ex officio
on the property of the accused, if there is a justified concern that without such a security
the enforcement of the judgment in this respect will be impossible or significantly hin-
dered.

§ 4. Security established on the property of the accused should be immediately annulled
in whole or in part, if circumstances due to which it was established ceased to exist or
reasons have arisen justifying its even partial annulment.

§ 5. Security established on the property of the accused should be immediately annulled
in whole or in part, if circumstances due to which it was established ceased to exist or
reasons have arisen justifying its even partial annulment.

Article 292%°° Manner of securing

§ 1. Security is established in the manner set forth in the provisions of the Code of Civil
Procedure, unless the law provides otherwise.

§ 2. If the property of the accused is likely to be forfeited, security consists in the seizure
of moveable property, receivables and other property rights and by prohibiting aliena-
tion or encumbrance of real estate. This prohibition should be disclosed in the real estate
and mortgage register and, if such a register has not been established, in the relevant
documents deposited with the court. If necessary, management of the real estate owned
by the accused may be established.

§ 3. Article 232 applies accordingly.

253 Art. 292 [Sposob zabezpieczenia]

§ 1. Zabezpieczenie nastepuje w sposob wskazany w przepisach Kodeksu postepowania cywilnego, chyba ze ust-
awa stanowi inaczej.

§ 2. Zabezpieczenie grozacego przepadku nastepuje przez zajecie ruchomosci, wierzytelnosci i innych praw
majatkowych oraz przez ustanowienie zakazu zbywania i obciazania nieruchomosci. Zakaz ten podlega ujawn-
ieniu w ksiedze wieczystej, a w jej braku, w zbiorze ztozonych dokumentow. W miar¢ potrzeby moze by¢
ustanowiony zarzad nieruchomosci oskarzonego.

§ 3. Przepis art. 232 stosuje si¢ odpowiednio.
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Article 292a%°* Security by way of compulsory administration

§ 1. The execution of the judgment referred to in Article 291 § 1 may also be secured
by establishing a compulsory administration and appointing an administrator. The deci-
sion specifies the enterprise or an organised part thereof and appoints an administrator
from the list of persons holding a license of a restructuring advisor referred to in the Act
of 15 June 2007 on the License of Restructuring Advisor (Journal of Laws of 2016, item
883).

§ 2. In preparatory proceedings, the decision establishing the security by way of a com-
pulsory management is issued by the public prosecutor. The decision is subject to court’s
approval.

§ 3. After the issue of the decision referred to in § 2 the public prosecutor, within seven
days petitions to the court for its approval. The court rules on the approval within seven
days of the receipt of the decision.

§ 4. The security is annulled when the ruling denying approval of the decision referred
to in § 2 becomes final and binding.

§ 5. The public prosecutor’s decision on the security is approved in preparatory proceed-
ings, at the public prosecutor’s request, by the district court, in whose circuit the

254 Art. 292a [Postanowienie o zabezpieczeniu przez ustanowienie przymusowego zarzadu]

§ 1. Zabezpieczenie wykonania orzeczenia, o ktorym mowa w art. 291 § 1, moze nastapi¢ roOwniez przez
ustanowienie przymusowego zarzadu przedsigbiorstwa i wyznaczenie zarzadcy. W postanowieniu okresla si¢
przedsigbiorstwo lub jego zorganizowang czesS¢ oraz wskazuje si¢ zarzadce sposrod osob posiadajacych licencje
doradey restrukturyzacyjnego, o ktorej mowa w ustawie z dnia 15 czerwca 2007 r. o licencji doradcy re-
strukturyzacyjnego (Dz.U. z 2020 r. poz. 242 i 2320 oraz z 2021 r. poz. 1080).

§ 2. W postepowaniu przygotowawczym postanowienie o zabezpieczeniu przez ustanowienie przymusowego
zarzadu wydaje prokurator. Postanowienie podlega zatwierdzeniu przez sad.

§ 3. Po wydaniu postanowienia, o ktorym mowa w § 2, prokurator najpozniej w ciagu 7 dni wystepuje do sadu o
jego zatwierdzenie. W przedmiocie zatwierdzenia sad rozstrzyga w ciagu 7 dni od dnia przekazania mu postan-
owienia.

§ 4. Zabezpieczenie upada z chwilg uprawomocnienia si¢ postanowienia sagdu o odmowie zatwierdzenia postan-
owienia, o ktorym mowa w § 2.

§ 5. W przedmiocie zatwierdzenia postanowienia prokuratora o zabezpieczeniu orzeka na wniosek prokuratora w
postepowaniu przygotowawczym sad rejonowy, w ktorego okregu prowadzi si¢ postepowanie, a po wniesieniu
aktu oskarzenia w przedmiocie zatwierdzenia orzeka sad, przed ktérym sprawa si¢ toczy.

§ 6. Po wniesieniu aktu oskarzenia postanowienie o zabezpieczeniu przez ustanowienie przymusowego zarzadu
wydaje sad, przed ktérym sprawa si¢ toczy.

§ 7. Na postanowienie sadu w przedmiocie zatwierdzenia postanowienia o zabezpieczeniu lub w przedmiocie
zabezpieczenia stronom, pokrzywdzonemu oraz wihascicielowi lub osobie kierujacej przedsigbiorstwem w jego
imieniu przystuguje zazalenie.

§ 8. Zarzadca zapewnia ciaglo$¢ pracy zabezpieczonego przedsiebiorstwa oraz przekazuje sadowi lub prokurator-
owi posiadane informacje majace znaczenie dla toczacego si¢ postepowania, w szczegdlnosci o sposobie i
okoliczno$ciach wykorzystania tego przedsigbiorstwa do popelnienia przestepstwa lub ukrycia osiggnietej z niego
korzysci oraz o rzeczach i dokumentach mogacych stanowi¢ dowdd w sprawie.

§ 9. Zarzadca sporzadza spis sktadnikow majatku i praw majatkowych przedsigbiorstwa i przekazuje go proku-
ratorowi lub sadowi, ktory wydal postanowienie o zabezpieczeniu. Wiasciciel lub inna osoba kierujaca przedsigbi-
orstwem w jego imieniu moze wnosi¢ do prokuratora lub sadu, ktéry wydat postanowienie o zabezpieczeniu, o
wylaczenie okreslonych sktadnikéw majatku lub praw majatkowych z zabezpieczenia.

§ 10. Na postanowienie w przedmiocie wylaczenia okreslonych sktadnikoéw majatku lub praw majatkowych z
zabezpieczenia stronom, pokrzywdzonemu oraz wiascicielowi lub innej osobie kierujacej przedsigbiorstwem w
jego imieniu przystuguje zazalenie.
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proceedings are conducted and, after the submission of the indictment, by the court,
before which the case is pending.

§ 6. After the submission of the indictment, the decision on the establishment of the
security by way of compulsory administration is issued by the court, before which the
case 1s pending.

§ 7. The court decision on the approval of the decision on the security or on establish-
ment of the security is subject to interlocutory appeal by the parties, the aggrieved party,
the owner or other person managing the enterprise on his behalf.

§ 8. The administrator ensures the continuity of the enterprise’s operations and provides
the court or the public prosecutor with all information important from the point of view
of the pending proceedings, and in particular about the manner and circumstances, in
which the enterprise was used to commit the offence or conceal the proceeds of the
offence and about the documents, which may be used as evidence in the case.

§ 9. The administrator makes the list of assets and property rights making part of the
enterprise and submits it to the public prosecutor or to the court, which issued the deci-
sion on security. The owner of the enterprise or the person managing the enterprise on
his behalf may petition the public prosecutor or the court, which issued the decision, to
exclude certain assets or property rights from the security.

§ 10. The decision excluding from the security certain assets or property rights is subject
to interlocutory appeal by the parties, the aggrieved party, the owner or other person
managing the enterprise on his behalf.

Article 292b%>° Security on enterprise of a collective entity. A security referred to in
Article 292a § 1 may also be established on an enterprise of a collective entity within
the meaning of the Act of 28 October 2002 on the Responsibility of Collective Entities
for Acts Prohibited Under Penalty (Journal of Laws of 2016, item 1541 and of 2017,
item 724 and 933), if in view of the evidence it seems highly probable that this entity
may be held criminally liable in accordance with the act.

255 Art. 292b [Zabezpieczenie w stosunku do przedsi¢biorstwa podmiotu zbiorowego| Zabezpieczenie, o
ktorym mowa w art. 292a § 1, moze nastgpi¢ réwniez w stosunku do przedsigbiorstwa podmiotu zbiorowego w
rozumieniu ustawy z dnia 28 pazdziernika 2002 r. o odpowiedzialnosci podmiotow zbiorowych za czyny za-
bronione pod grozbg kary (Dz.U. z 2020 r. poz. 358 oraz z 2021 r. poz. 1177), jesli zebrane dowody wskazuja na
wysokie prawdopodobienstwo, ze podmiot ten moze podlega¢ odpowiedzialnosci na podstawie tej ustawy.
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Article 293%°° Decision, interlocutory appeal

§ 1. The decision concerning security on property is issued by the court and, in prepar-
atory proceedings, by the public prosecutor.

§ 2. The decision determines the scope and modality of establishing security, taking into
consideration the amount of fine possible to impose in the circumstances of a given case,
penal measures, forfeiture or compensatory measures. The dimension of the security
should correspond exclusively with the needs of the claim to be secured. The necessity
of determining the amount of security does not apply to the security on assets subject to
forfeiture, coming directly from an offence or destined to be used for the commission of
an offence.

§ 3. The decision concerning security on property is subject to interlocutory appeal.

§ 4. If the decision has been issued by the public prosecutor and preparatory proceedings
are conducted in the circuit of the court other than the court competent as to the matter
or venue, interlocutory appeal should be filed with the court of first instance competent
to the matter, in whose circuit preparatory proceedings are being conducted.

§ 5. Since the moment of issue, the decision concerning security on property constitutes
an enforcement title.

§ 6. If the security has been established on objects previously surrendered by the accused
to the judicial authority or seized as a result of actions mentioned in Chapter 25, en-
forcement activities aimed at obtaining enforcement clause and carry out the decision
on security are not undertaken.

§ 7. A natural or legal person, or a legal entity without legal personality referred to in
Article 45 § 3 of the Criminal Code, may file a motion against the State Treasury for the

236 Art. 293 [Postanowienie; zazalenie]

§ 1. Postanowienie o zabezpieczeniu majatkowym wydaje sad, a w postgpowaniu przygotowawczym prokurator.
§ 2. W postanowieniu okresla si¢ kwotowo zakres i sposob zabezpieczenia, uwzgledniajac rozmiar mozliwej do
orzeczenia w okolicznos$ciach danej sprawy grzywny, srodkow karnych, przepadku lub $rodkow kompen-
sacyjnych. Rozmiar zabezpieczenia powinien odpowiada¢ jedynie potrzebom tego, co ma zabezpiecza¢. Wymog
kwotowego okreslenia zabezpieczenia nie dotyczy zabezpieczenia na zajetym przedmiocie podlegajacym przepad-
kowi, jako pochodzacym bezposrednio z przestepstwa lub stuzacym albo przeznaczonym do jego popetnienia.

§ 3. Na postanowienie w przedmiocie zabezpieczenia przyshuguje zazalenie. Przepis art. 254 § 2 stosuje si¢ od-
powiednio.

§ 4. Jezeli postanowienie wydat prokurator, a postgpowanie przygotowawcze prowadzone jest w okregu innego
sadu niz sad miejscowo i rzeczowo wlasciwy, zazalenie przystuguje do sadu rzeczowo wtasciwego do rozpoznania
tej sprawy w pierwszej instancji, w ktorego okregu prowadzone jest postepowanie przygotowawcze.

§ 5. Postanowienie o zabezpieczeniu majatkowym z chwila wydania stanowi tytut wykonawczy.

§ 5a. Postanowienie o uchyleniu zabezpieczenia majatkowego lub o zmianie prowadzacej do obnizenia wartosci
zabezpieczonego mienia staje si¢ wykonalne z dniem uprawomocnienia.

§ 6. Jezeli zabezpieczenie nastapito na rzeczach, ktére uprzednio oskarzony wydal organowi procesowemu lub
ktére zatrzymano w wyniku czynnosci, o ktorych mowa w rozdziale 25, nie podejmuje si¢ czynnos$ci eg-
zekucyjnych dla wykonania postanowienia o zabezpieczeniu.

§ 7. Osoba fizyczna, prawna lub jednostka organizacyjna niemajaca osobowosci prawnej, o ktorej mowa w art. 45
§ 3 Kodeksu karnego, moze wystapi¢ z powddztwem przeciwko Skarbowi Panstwa o ustalenie, ze mienie lub jego
cze¢$¢ nie podlega przepadkowi. Do czasu prawomocnego rozstrzygnigcia sprawy postgpowanie egzekucyjne ulega
zawieszeniu.
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establishment, that the property or a part thereof is not liable to forfeiture. Until the case
is resolved in a final and binding way, the enforcement proceedings are suspended.

Article 294%7 Cancellation of security.

§ 1. Security is cancelled if neither a fine, forfeiture, exemplary damages, monetary
performance or an obligation to remedy damage caused or compensate for harm done
have not been imposed with a final court judgment and such claims have not been filed
within three months of the day, on which the judgment became final.

§ 2. If a claim is filed within the term referred to in § 1, the security will stay in force,
unless the court decides otherwise in the civil proceedings.

Article 295%% Temporary seizure.

§ 1. If an offence referred to in Article 291 is committed, the Police may temporarily
seize the moveable property of the accused, if it is feared that the accused might try to
remove it.

§ 2. Articles 217-235 apply accordingly.

§ 3. Temporary seizure may not concern property, which is not liable to enforcement.

§ 4. Temporary seizure is annulled, if within seven days of the seizure a decision secur-
ing the claim has not been issued.

Poland takes part in the Regulation 2018/1805, which regulates the mutual recognition 27
of freezing orders and confiscation orders in the EU. The Polish authorities need to
follow the rules, which were stablished by the Council of Ministers as of 4 February
2020:

- Regulation of the Council of Ministers of February 4, 2020 on the method of
exchanging information between the contact point and authorised entities and law
enforcement authorities of the European Union Member States, third countries,
European Union agencies.

257 Art. 294 [Upadek zabezpieczenia]

§ 1. Zabezpieczenie upada, gdy nie zostana prawomocnie orzeczone: grzywna, przepadek, nawiazka, Swiadczenie
pieniezne lub nie zostanie nalozony obowigzek naprawienia szkody lub zado$¢uczynienia za doznang krzywdg, a
powodztwo o te roszczenia nie zostanie wytoczone przed uptywem 3 miesigcy od daty uprawomocnienia si¢ orzec-
zenia.

§ 2. W razie wytoczenia powodztwa w terminie wskazanym w § 1 zabezpieczenie pozostaje w mocy, jezeli w
postepowaniu cywilnym sad nie orzeknie inacze;j.

258 Art. 295 [Tymczasowe zajecie]

§ 1. W razie popelnienia przestepstwa, o ktorym mowa w art. 291, Policja moze dokona¢ tymczasowego zajecia
mienia ruchomego osoby podejrzanej, jezeli zachodzi obawa usunigcia tego mienia.

§ 2. Przepisy art. 217-235 stosuje si¢ odpowiednio.

§ 3. Tymczasowe zaj¢cie nie moze dotyczy¢ przedmiotow, ktore nie podlegaja egzekucii.

§ 4. Tymczasowe zajecie upada, jezeli w ciggu 7 dni od daty jego dokonania nie zostanie wydane postanowienie
o zabezpieczeniu majatkowym.
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28 The Request for Information and Intelligence is based on the following form:

Figure 7: Request for Information and Intelligence between the EU Member States —
Form Example

Dziennik Ustaw Poz. 193

Zatgezmiki do rozporzgdzenia Rady Mmistrow
z dnia 4 lutego 2020 r. (poz. 193)

Zatgcznik nr 1

REQUEST FOR INFORMATION AND INTELLIGENCE
(EU Member States)

I - Administrative Information

Requesting authority (name, address,
telephone, fax, e-mail, member state):

Details of the handling agent (optional):

To the following Member State

Date and time of this request:

Reference number of this request:

Previous requests

[] This is the first request on this case

[] This request follows previous requests in the same case

Previous request(s) Answer(s)

Reference number
(in the requested
Member State)

Date Reference number Date
(in the regitesting
Member State)

| W] N o~

Requested Member State(s):

Channel

216

[[] ENU/Europol Liaison Officer

[ ] For information

[] For execution

[] mterpol NCB

[] For information

] For execution

[] SIRENE

|:| For information

D For execution

[ Liaison Officer

[T] For information

[] For execution

[] Other (please specify):

[ For information

|:| For execution

(optional)

If the same request is sent to other Member State, please specify the other Member State and the channel used
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Dziennik Ustaw i Poz. 193

II - Time limits

Reminder: time limits under Article 4 of Framework Decision 2006/960/JHA

A — The offence falls under Article 2(2) of Framework Decision 2002/584/JHA

and
the requested information or intelligence is held in a database directly accessible by a law
enforcement authority
— The request is urgent — Time limit: 8 hours with possibility to postpone
— The request is not urgent — Time limit: 1 week

B — Other cases: time limit: 14 days

] Urgency IS requested
[] Urgency IS NOT requested

Grounds for urgency (e.g. suspects arc being held in custody, the case has to go to court before a specified date)

Information or intelligence requested

Type of crime(s) or criminal activity(ies) being investigated

Description of the circumstances in which the offence(s) was (were) committed, including the time, place

and degree of participation in the offence(s) by the person who is the subject of the request for information
or intelligence:
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Dziennik Ustaw 8 Poz. 193

Nature of the offence(s)

A Application of Article 4(1) or 4(3) of the Framework Decision 2006/960/JTHA

A.1. The offence is punishable by a maximum term of imprisonment of at least three years
in the requesting Member State AND A.2. The offence is one (or more) of the following:

[ Participation in a criminal organization (] Laundering of the proceeds of crime
[ Terrorism [ Counterfeiting of currency, including the curo
[] Trafficking in human beings [_] Computer-related crime
[1 Sexual exploitation of children and child ] Environmental crime, including illicit
pornography trafficking in endangered animal species and
[1 miicit trafficking in narcotic drugs and in endangered plant species and varieties
psychotropic substances [] Facilitation of unauthorized entry and
[] 1licit trafficking in weapons, munitions and residence
explosives (] Murder, grievous bodily injury
[] Corruption ] IMlicit trade in human organs and tissue
[ Fraud, including that affecting the financial [ Kidnapping, illegal restraint and hostage-
interests of the European Communities within taking
the meaning of the Convention of 26 July (] Racism and xenophobia
1995 on the protection of the European (] Mlicit trafficking in nuclear or radioactive
Communities’ financial interests materials
[[] Organised and armed robbery (] Trafficking in stolen vehicles
[] 1licit trafficking in cultural goods, including [] Rape
antiques and works of art O] Arson
[] Swindling (] Crimes within the jurisdiction of the
[] Racketeering and extortion International Criminal Court
[] Counterfeiting and piracy of products ] Unlawful seizure of aircraft/ships
[] Forgery of administrative documents and (] Sabotage

trafficking therein

[] Forgery of means of payment

[] 1licit trafficking in hormonal substances and
other growth promoters

— The offence therefore falls under Article 2(2) of Framework Decision 2002/584/JHAa Article 4(1)
(urgent cases) and 4(3) (non urgent cases) of Framework Decision 2006/960/JHA are therefore
applicable as regards time limits for responding to this request

Or

[[1B — The offence(s) is (are) not covered under A.
In this case, description of the offence(s):

Purpose for which the information or intelligence is requested
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Dziennik Ustaw 9 Poz. 193

Connection between the purpose for which the information or intelligence is requested
and the person who is the subject of the information or intelligence

Identity(ies) (as far as known) of the person(s) being the main subject(s) of the criminal
investigation or criminal intelligence operation underlying the request for information or
intelligence

Reasons for believing that the information or intelligence is in the requested Member State

Restrictions on the use of information contained in this request for purposes other than those
for which it has been supplied or for preventing an immediate and serious threat to public

[ use granted

[] use granted, but do not mention the information provider
[] do not use without authorisation of the information provider
[] do not use
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ee. Para 1(e) Interception of electronic communications to and from the suspect
or accused person

The interception of electronic communications to and from the suspect or accused
person in Poland may be achieved via the secret investigation measures, which are
stipulated by the 26™ Chapter of the CPC.>°

Chapter 26 Control and recording of conversations
Article 237°% § 1. After the initiation of the proceedings, the court may, at the request
of the public prosecutor

259 Czerniak 2021a, pp 123-159.

260 Art. 237. § 1. Po wszczeciu postepowania sad na wniosek prokuratora moze zarzadzié¢ kontrole i utrwalanie
tresci rozmoéw telefonicznych w celu wykrycia 1 uzyskania dowoddéw dla toczgcego si¢ postgpowania lub
zapobiezenia popelnieniu nowego przestgpstwa.

§ 2. W wypadkach niecierpigcych zwtoki kontrole i utrwalanie tresci rozmoéw telefonicznych moze zarzadzic
prokurator, ktory jest obowigzany zwrdci¢ si¢ w terminie 3 dni do sadu z wnioskiem o zatwierdzenie
postanowienia. Sad wydaje postanowienie w przedmiocie wniosku w terminie 5 dni na posiedzeniu bez udziatu
stron. W wypadku niezatwierdzenia postanowienia prokuratora sagd w postanowieniu wydanym w przedmiocie
wniosku zarzadza zniszczenie wszystkich utrwalonych zapisow. Zaskarzenie postanowienia wstrzymuje jego
wykonanie.

§ 3. Kontrola i utrwalanie tre$ci rozmoéw telefonicznych sa dopuszczalne tylko wtedy, gdy toczace si¢
postepowanie lub uzasadniona obawa popetnienia nowego przestepstwa dotyczy:

1) zabdjstwa;

2) narazenia na niebezpieczenstwo powszechne lub sprowadzenia katastrofy;

3) handlu ludZmi;

4) uprowadzenia osoby;

5) wymuszania okupu;

6) uprowadzenia statku powietrznego lub wodnego;

7) rozboju, kradziezy rozbojniczej lub wymuszenia rozbdjniczego;

8) zamachu na niepodleglos¢ lub integralnos¢ panstwa;

9) zamachu na konstytucyjny ustrdj panstwa lub jego naczelne organy, albo na jednostke Sit Zbrojnych
Rzeczypospolitej Polskiej;

10) szpiegostwa lub ujawnienia informacji niejawnych o klauzuli tajnosci ,,tajne” Iub ,,Scisle tajne”;

11) gromadzenia broni, materiatdow wybuchowych lub radioaktywnych;

12) falszowania oraz obrotu fatszywymi pieniedzmi, srodkami lub instrumentami platniczymi albo zbywalnymi
dokumentami uprawniajagcymi do otrzymania sumy pieni¢znej, towaru, tadunku albo wygranej rzeczowej albo
zawierajacymi obowigzek wptaty kapitatu, odsetek, udziatu w zyskach lub stwierdzenie uczestnictwa w spotce;
12a) podrabiania lub przerabiania faktur lub uzywania faktur podrobionych lub przerobionych w zakresie
okolicznosci faktycznych mogacych mie¢ znaczenie dla okreslenia wysokosci naleznosci publicznoprawnej lub
jej zwrotu albo zwrotu innej naleznosci o charakterze podatkowym oraz wystawiania i uzywania faktur
poswiadczajacych nieprawde co do okolicznos$ci faktycznych mogacych mie¢ znaczenie dla okreslenia wysokosci
naleznosci publicznoprawne;j lub jej zwrotu albo zwrotu innej naleznosci o charakterze podatkowym;

13) wytwarzania, przetwarzania, obrotu i przemytu srodkow odurzajacych, prekursorow, srodkow zastepczych lub
substancji psychotropowych;

14) zorganizowanej grupy przestgpczej;

15) mienia znacznej warto$ci;

16) uzycia przemocy lub grozby bezprawnej w zwiazku z postepowaniem karnym:;

16a) sktadania falszywych zeznan oraz przedstawienia przez bieglego, rzeczoznawceg lub tlumacza fatszywej
opinii, ekspertyzy lub ttumaczenia;

16b) falszywego oskarzenia innej osoby o popetnienie przestepstwa, przestepstwa skarbowego lub wykroczenia
skarbowego;

16¢) tworzenia fatszywych dowodéw lub innych podstepnych zabiegdéw, kierujacych przeciwko innej osobie
Sciganie o przestgpstwo, przestepstwo skarbowe lub wykroczenie skarbowe albo podejmowania takich zabiegdéw
w toku postgpowania;
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order the control and recording of the content of telephone conversations for the purpose
of detection

and to obtain evidence for ongoing proceedings or to prevent a commission

a new crime.

§ 2. In cases of urgency, control and recording of the content of conversations
telephone calls may be ordered by the prosecutor who is obliged to apply
within 3 days to the court with a request for approval of the decision. The court issues
decision on the application within 5 days at a meeting without participation
pages. In the event of non-approval of the prosecutor’s decision, the court

in its decision on the application, it orders destruction

all recorded records. An appeal against the decision suspends it

execution.

§ 3. Control and recording of the content of telephone conversations is acceptable
only when pending proceedings or a well-founded fear of being committed
the new offence concerns:

1) homicides;

2) exposure to public danger or catastrophe;

3) human trafficking;

4) abduction of a person;

5) extortion;

6) hijacking of an aircraft or watercraft;

7) robbery, robbery or robbery extortion;

8) an attack on the independence or integrity of the state;

9) an attack on the constitutional system of the state or its chief organs, or on
a unit of the Polish Armed Forces;

10) espionage or disclosure of classified information classified as "secret"

or “top secret”;

11) collecting weapons, explosives or radioactive materials;

12) counterfeiting and trading in counterfeit money, funds or instruments
payment or negotiable documents giving the right to receive

sum of money, goods, cargo or material winnings or

16d) zatajenia dowodow niewinnosci osoby podejrzanej o popetnienie przestepstwa, przestepstwa skarbowego lub
wykroczenia skarbowego;

16e) zawiadomienia organu powolanego do $cigania o niepopelnionym przestepstwie lub przestepstwie
skarbowym;

16f) poplecznictwa;

16g) niezawiadomienia o przestepstwie;

17) tapownictwa i platnej protekcji;

18) streczycielstwa, kuplerstwa i sutenerstwa;

19) przestepstw okreslonych w rozdziale XVI ustawy z dnia 6 czerwca 1997 r. — Kodeks karny (Dz. U. z 2021 r.
poz. 2345 1 2447) oraz w art. 5—8 Rzymskiego Statutu Migdzynarodowego Trybunatlu Karnego, sporzadzonego w
Rzymie dnia 17 lipca 1998 r. (Dz. U. z 2003 r. poz. 708 oraz z 2018 r. poz. 1753), zwanego dalej ,,Statutem”.
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containing the obligation to pay capital, interest, share in profits or

statement of participation in the company;

12a) forging or altering invoices or using counterfeit invoices or

processed to the extent of the factual circumstances that may have

importance for determining the amount of public law liability or its

return or refund of other tax receivables and

issuing and using invoices that prove untrue as to

factual circumstances that may be relevant to the determination of the amount

public law receivable or its return or return of another receivable o

tax nature;

13) production, processing, trade and smuggling of narcotic drugs,

precursors, substitutes or psychotropic substances;

14) organized criminal group;

15) property of significant value;

16) use of violence or unlawful threats in connection with the proceedings

criminal;

16a) giving false testimony and presenting it by an expert,

an appraiser or translator of a false opinion, expert opinion or translation;

16b) falsely accusing another person of committing a crime, a crime

tax or tax offence;

16¢) creating false evidence or other deceptive measures,

prosecuting against another person for a crime, a crime

or a fiscal offence or undertaking such procedures in

the course of the proceedings;

16d) concealment of evidence of innocence of a person suspected of committing a crime
a crime, tax offence or tax misdemeanor;

16e) notification of the authority appointed to prosecute about not committed

crime or tax offence;

16f) endorsement;

16g) failure to notify about the crime;

17) bribery and influence;

18) procuring, hustling and pimping;

19) offences specified in Chapter XVI of the Act of June 6, 1997 — Penal Code (Journal
of Laws 0f 2021, items 2345 and 2447) and in art. 5-8 Roman Statute of the International
Criminal Court, drawn up in Rome of 17 July 1998 (Journal of Laws of 2003, item 708
and of 2018, item 1753), hereinafter referred to as the “Statute”.
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§ 3a.2°! Controlling and recording the content of telephone conversations is acceptable
also in order to disclose property at risk of forfeiture referred to in article 45 § 2 of the
Penal Code or Art. 33 § 2 of the Fiscal Penal Code.

§ 4. Control and recording of the content of telephone conversations is acceptable a-
gainst the suspect, the accused and against the victim or any other person with whom
the accused may have contact, or that may be related to the offender or to a threatened
crime.

§ 5. Offices and institutions conducting telecommunications activities and tele-
communications undertaking within the meaning of the Act of July 16, 2004 — Tele-
communications Law, they are obliged to enable the execution of the decision the court
or the prosecutor with regard to the control of telephone calls

and ensure that the fact that such an inspection has been carried out is recorded.

§ 6. The right to play records has the court or the prosecutor, and in cases

urgent, with the consent of the court or the prosecutor, also the Police.

§ 7. The right to get acquainted with the register of call controls carried out telephone
numbers are provided by the court, and in the proceedings by the court socialite — pro-
secutor.

§ 8. (repealed)

Article 237a%%? If, as a result of the inspection, evidence of committing by the person
against whom the control was applied, another prosecuted crime ex officio or a tax
offence than the offence covered by the order control, or an offence prosecuted ex officio
or a fiscal offence committed by a person other than the person covered by the inspection
order, the prosecutor decides on the use of this evidence in the proceedings penalty.

Article 237b (repealed)

261 & 33, Kontrola i utrwalanie tre$ci rozméw telefonicznych sg dopuszczalne réwniez w celu ujawnienia mienia
zagrozonego przepadkiem, o ktorym mowa w art. 45 § 2 Kodeksu karnego albo art. 33 § 2 Kodeksu karnego
skarbowego.

§ 4. Kontrola i utrwalanie tresci rozméw telefonicznych sa dopuszczalne w stosunku do osoby podejrzanej,
oskarzonego oraz w stosunku do pokrzywdzonego lub innej osoby, z ktora moze si¢ kontaktowaé oskarzony albo
ktora moze mieé zwigzek ze sprawca lub z grozacym przestepstwem.

§ 5. Urzedy i instytucje prowadzace dzialalnos¢ telekomunikacyjng oraz przedsigbiorca telekomunikacyjny w
rozumieniu ustawy z dnia 16 lipca 2004 r. — Prawo telekomunikacyjne, obowigzani sg umozliwi¢ wykonanie
postanowienia sadu lub prokuratora w zakresie przeprowadzenia kontroli rozméw telefonicznych oraz zapewnic
rejestrowanie faktu przeprowadzenia takiej kontroli.

§ 6. Prawo odtwarzania zapisow ma sad lub prokurator, a w wypadkach niecierpiacych zwtoki, za zgoda sadu lub
prokuratora, takze Policja.

§ 7. Prawo zapoznawania si¢ z rejestrem przeprowadzonych kontroli rozmoéw telefonicznych ma sad, a w
postepowaniu przygo.

262 Art. 237a. Jezeli w wyniku kontroli uzyskano dowod popetnienia przez osobe, wobec ktorej kontrola byta
stosowana, innego przestgpstwa Sciganego z urzedu lub przestgpstwa skarbowego niz przestgpstwo objete
zarzadzeniem kontroli, lub przestgpstwa $ciganego z urzgdu lub przestgpstwa skarbowego popetnionego przez
inng osobg¢ niz objeta zarzadzeniem kontroli, prokurator podejmuje decyzj¢ w przedmiocie wykorzystania tego
dowodu w postgpowaniu karnym.
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Article 238°% § 1. The control and recording of telephone conversations may be
introduced for a maximum period of 3 months, with the possibility of extension, in a
particularly justified case, for a maximum period of further 3 months. § 2. The control
should be completed immediately after the reasons have ceased listed in Art. 237 § 1—
3, at the latest, however, at the end of the period for which has been introduced.

§ 3. After the inspection is completed, the prosecutor asks for an order of destruction all
recorded records, if in their entirety they are not relevant to criminal proceedings. The
court shall rule on the application without delay, on meeting without the participation
of the parties.

§ 4. After the end of the preparatory proceedings, the prosecutor requests to order the
destruction of recorded records in the part they do not have relevant to the criminal
proceedings in which control and recording were ordered telephone conversations, and
do not constitute the evidence referred to in Art. 237a. The court decides on the
application at a hearing in which they may attend pages.

§ 5. With a request to order the destruction of fixed records, no earlier than after
completion of the preparatory proceedings may occur also the person mentioned in art.
237 § 4. The court decides on the application for meeting attended by the parties and the
applicant.

Article 239%%* § 1. Announcement of the provisions on the control and recording of
conversations telephone calls to the person concerned may be postponed for the time
necessary for the good of the cause

§ 2. Announcement of the provisions referred to in § 1 in the proceedings

preparation may be postponed no later than until its completion

proceedings.

263 Art. 238. § 1. Kontrola i utrwalanie rozméw telefonicznych mogg byé wprowadzone najwyzej na okres 3
miesiecy, z mozliwoscig przedtuzenia, w szczeg6lnie uzasadnionym wypadku, na okres najwyzej dalszych 3
miesigey. § 2. Kontrola powinna by¢ zakonczona niezwlocznie po ustaniu przyczyn wymienionych w art. 237 §
1-3, najpdzniej jednak z uptywem okresu, na ktory zostata wprowadzona. § 3. Prokurator po zakonczeniu kontroli
wnosi 0 zarzadzenie zniszczenia wszystkich utrwalonych zapiséw, jezeli w caloSci nie majg znaczenia dla
postepowania karnego. Sad orzeka w przedmiocie wniosku niezwlocznie, na posiedzeniu bez udziatu stron. § 4.
Po zakonczeniu postgpowania przygotowawczego prokurator wnosi o zarzadzenie zniszczenia utrwalonych
zapisOw w czesci, w jakiej nie maja znaczenia dla postgpowania karnego, w ktorym zarzadzono kontrole i
utrwalanie rozméw telefonicznych, oraz nie stanowia dowodu, o ktorym mowa w art. 237a. Sad orzeka w
przedmiocie wniosku na posiedzeniu, w ktorym moga wzia¢ udzial strony. § 5. Z wnioskiem o zarzadzenie
zniszczenia utrwalonych zapiséw, nie wczesniej niz po zakonczeniu postepowania przygotowawczego, moze
wystapi¢ takze osoba wymieniona w art. 237 § 4. Sad orzeka w przedmiocie wniosku na posiedzeniu, w ktorym
mogg wzia¢ udziat strony oraz wnioskodawca.

264 Art. 239. § 1. Ogloszenie postanowienia o kontroli i utrwalaniu rozméw

telefonicznych osobie, ktorej ono dotyczy, moze by¢ odroczone na czas niezbgdny

ze wzgledu na dobro sprawy.

§ 2. Ogloszenie postanowienia, o ktorym mowa w § 1, w postgpowaniu przygotowawczym moze by¢ odroczone
nie pdzniej niz do czasu zakonczenia tego postgpowania.
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Article 240%%° Complaints can be made. The person to whom the provision applies may
in the complaint, demand that the legitimacy and legality of the control and recording
be examined phone calls. A complaint against the order of the prosecutor recognizes the
court.

Article 241%% The provisions of this chapter shall apply accordingly to inspections and
to record the content of other conversations using technical means or information trans-
fers, including correspondence sent by e-mail.

Article 242°°7 The Minister of Justice, in consultation with the competent minister for
computerization, the Minister of National Defence and the competent minister for inter-
nal affairs, will determine, by regulation, the technical method preparation of networks
for the transmission of information, for the control of conversations telephone or other
information transfers made using of these networks and the method of making, recor-
ding, storing and reproducing and destroy records of controlled telephone conversations
and other content conversations or information transfers, including correspondence sent
by post electronically, taking into account the need for proper security records against
their loss, distortion or unauthorised use disclosure.

For real interception the CPC does not apply, but the law on interception into tele-
communication means applies.

Art. 179 s. 44a of the Telecommunications Law in combination with Art. 180d Tele-
communications Law allows the same interception.

ff. Para 1(f) Tracking & Tracing an Object

Tracking and Tracing and object in Poland is possible according to the CPC.

265 Art. 240. Na postanowienie dotyczace kontroli i utrwalania rozméw telefonicznych przystuguje zazalenie.
Osoba, ktdrej dotyczy postanowienie, moze w zazaleniu domagac si¢ zbadania zasadnosci oraz legalnosci kontroli
i utrwalania rozmo6w telefonicznych. Zazalenie na postanowienie prokuratora rozpoznaje sad.

266 Art. 241. Przepisy rozdziatu niniejszego stosuje sie¢ odpowiednio do kontroli oraz do utrwalania przy uzyciu
srodkow technicznych tredci innych rozméw lub przekazéw informacji, w tym korespondencji przesytanej poczta
elektroniczng.

267 Art. 242. Minister Sprawiedliwo$ci, w porozumieniu z ministrem wilasciwym do spraw informatyzacji,
Ministrem Obrony Narodowej oraz ministrem wilasciwym do spraw wewngtrznych, okresli, w drodze
rozporzadzenia, sposob technicznego przygotowania sieci stuzacych do przekazywania informacji, do kontroli
rozméw telefonicznych lub innych przekazéw informacji dokonywanych z wykorzystaniem tych sieci oraz sposob
dokonywania, rejestracji, przechowywania, odtwarzania i niszczenia zapisow z kontrolowanych rozmow
telefonicznych oraz treéci innych rozmoéw lub przekazéw informacji, w tym korespondencji przesylanej poczta
elektroniczng, majac na uwadze konieczno$¢ wtasciwego zabezpieczenia dokonywanych zapisow przed ich utrata,
znieksztalceniem lub nieuprawnionym ujawnieniem.
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d) Para 2: Specific restrictions in national law that apply with regard to certain
categories of persons or professionals with an LLP obligation, Art. 29

Without prejudice to Article 29, the investigation measures set out in paragraph 1 of
this Article may be subject to conditions in accordance with the applicable national
law if the national law contains specific restrictions that apply with regard to certain
categories of persons or professionals who are legally bound by an obligation of
confidentiality.

See — Art. 29 above, which explains all possible LLP related law provisions in Poland
and enables to read into the legal setting.

e) Para 3: Conditions/ Thresholds for investigation measures

The investigation measures set out in points(c), (e) and (f) of paragraph 1 of this
Article may be subject to further conditions, including limitations, provided for in
the applicable national law. In particular, Member States may limit the application
of points (e) and (f) of paragraph 1 of this Article to specific serious offences. A
Member State intending to make use of such limitation shall notify the EPPO of the
relevant list of specific serious offences in accordance with Article 117.

aa. Conditions and Limitations for investigation measures of Para 1(c), (e) and

®

The rules of the Constitution must be taken into account — especially the inviolability of
premise and other private entities:

(1) For every Measure

Article 41

1. Everyone shall be guaranteed personal inviolability and personal freedom.
Deprivation or restriction of liberty may only take place on the terms and in the manner
specified in the Act.

2. Anyone deprived of his liberty not pursuant to a court order shall have the right to
appeal to a court in order to have the lawfulness of such deprivation determined without
delay. The family or the person indicated by the deprived person shall be immediately
notified of the deprivation of liberty.

3. Each detained person should be promptly and in a manner understandable for him
informed about the reasons for his detention. He should be placed at the disposal of the
court within 48 hours from the time of his arrest. The detained person must be released
if within 24 hours of being placed at the disposal of the court he or she is not served with
the court’s decision on pre-trial detention together with the presented charges.

4. Everyone deprived of their liberty should be treated humanely.
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‘ 5. Everyone unlawfully deprived of liberty has the right to compensation.

(2) For Seizures

Often a protocol of a measure ensures that at a later stage the defence can check if the
measure itself was lawful or if fit needs to pledge against the use of it as evidence:

Article 227 A search or seizure of things should be made in accordance with the purpose
of this activity, with moderation, and within limits necessary to achieve the purpose of
these activities while maintaining due diligence, respecting the privacy and dignity of
the persons involved in this activity applies, and without causing unnecessary damage
or discomfort.

Article 228 § 1. Items issued or found during the search after inspection, drawing up
the list and description, it should be taken away or given for safekeeping to a trustworthy
person with an indication of the obligation to present at the request of the investigating
authority. § 2. The same should be done with those found during the search items that
may constitute evidence of another crime, subject to forfeit or possession of which is
prohibited. § 3. The persons concerned should be immediately given a receipt stating
what items were seized and by whom.

Article 229 The protocol of seizure or search should, in addition to requirements listed
in art. 148 and Art. 148a, contain the designation of the case, with which the seizure or
search is related, and the exact details the start and end times of the activity, the exact
list of items seized and, if necessary, their description, and also an indication of the order
of the court or prosecutor. If the order has not been previously issued, it shall be included
in the minutes mention of informing the person on whom the action was carried out that
the application will receive a decision on the approval of the activity.

Article 230 § 1. If the seizure or search took place without prior order of the court or
prosecutor, and within 7 days from the date of the action no it has been approved, you
should immediately return the retained items to the person entitled person, unless vol-
untary surrender has taken place and that person has not submitted it the request referred
to in Art. 217 § 4.

§ 2. You should also return the person entitled retained items immediately after they
have been found to be unnecessary for criminal proceedings. If a dispute arises as to the
ownership of the thing, and there is insufficient evidence to do so immediate resolution,
the persons concerned are referred to the process civil.

§ 3. Items which are prohibited, shall be transferred to the competent authority office or
institution. If the items have scientific, artistic or history, at the request or with the con-

sent of the museum, they may be transferred to that museum.
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bb. Serious offences Limitation for offences of Para 1(e) and (f)

Limitations can only be taken from the law text itself, see above.

f) Para 4: Any other measure(s) in the Member State

The European Delegated Prosecutors shall be entitled to request or to order any other
measures in their Member State that are available to prosecutors under national law
in similar national cases, in addition to the measures referred to in paragraph 1.

Art. 1143 § 3 of the Code of Civil Procedure allows to hear an expert on foreign law in
a criminal trial and inite him/her to commenton the investigations.
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2.  Pre-trial arrest and cross-border surrender

a) General relation to national bb. Pre-trial detention....... 233
law: applicable Codes........... 229 (1) Chapter 28 CPC
b) Para 1: Provisions for arrest Preventive measures, Art.
and pre-trial detention .......... 229 249 i 233
aa. ArreSt......cccccceeeeeeeen.n. 229 (2) Art. 250 Provisional
(1) Personal Inviolability ATTESt v 234
and Deprivation of Liberty: ¢) Rules relating to Cross
Art. 41 Polish Constitution Border Scenarios: EAWS and
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 230 Extradition............................236
(2) Chapter 27 CPC Arrest
by Everyone.................. 231

Relevant Union law text, which would apply, if Poland would be part of the EPPO (any
time in the future):

Art. 33 Pre-trial arrest and cross-border surrender

1. The handling European Delegated Prosecutor may order or request the arrest or pre-
trial detention of the suspect or accused person in accordance with the national law
applicable in similar domestic cases.

2. Where it is necessary to arrest and surrender a person who is not present in the
Member State in which the handling European Delegated Prosecutor is located, the latter
shall issue or request the competent authority of that Member State to issue a European
Arrest Warrant in accordance with Council Framework Decision 2002/584/JHA ( 3 ).

a) General relation to national law: applicable Codes

The Polish CPC applies in PIF cases and if a suspect shall be arrested or pre-trial deten-
tion in a corruption, budgetary fraud case or other PIF offence case shall be ordered.

b) Para 1: Provisions for arrest and pre-trial detention

aa. Arrest

First of all it is important to consider the Polish Constitution and the fundamental rights
that govern both, arrest and pre-trial attention:
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(1) Personal Inviolability and Deprivation of Liberty: Art. 41 Polish Constitu-
tion

Polish Constitution
Article 417% Personal inviolability and security shall be ensured to everyone. Any dep-
rivation or limitation of liberty may be imposed only in accordance with principles and
under procedures specified by statute.
Anyone deprived of liberty, except by sentence of a court, shall have the right to appeal
to a court for immediate decision upon the lawfulness of such deprivation. Any depri-
vation of liberty shall be immediately made known to the family of, or a person indicated
by, the person deprived of liberty.
Every detained person shall be informed, immediately and in a manner comprehensible
to him, of the reasons for such detention. The person shall, within 48 hours of detention,
be given over to a court for consideration of the case. The detained person shall be set
free unless a warrant of temporary arrest issued by a court, along with specification of
the charges laid, has been served on him within 24 hours of the time of being given over
to the court’s disposal.
Anyone deprived of liberty shall be treated in a humane manner.
Anyone who has been unlawfully deprived of liberty shall have a right to compensation.

Article 42%¢°

Only a person who has committed an act prohibited by a statute in force at the moment
of commission thereof, and which is subject to a penalty, shall be held criminally re-
sponsible. This principle shall not prevent punishment of any act which, at the moment
of its commission, constituted an offence within the meaning of international law.

268 Art. 41.

1. Kazdemu zapewnia si¢ nietykalno$¢ osobista i wolno$¢ osobista. Pozbawienie lub ograniczenie wolnosci moze
nastgpi¢ tylko na zasadach i w trybie okre$lonych w ustawie.

2. Kazdy pozbawiony wolnosci nie na podstawie wyroku sagdowego ma prawo odwotania si¢ do sadu w celu
niezwlocznego ustalenia legalnosci tego pozbawienia. O pozbawieniu wolnosci powiadamia si¢ niezwtocznie
rodzine lub osobe wskazang przez pozbawionego wolnosci.

3. Kazdy zatrzymany powinien by¢ niezwtocznie i w sposdb zrozumiaty dla niego poinformowany o przyczynach
zatrzymania. Powinien on by¢ w ciagu 48 godzin od chwili zatrzymania przekazany do dyspozycji sadu.
Zatrzymanego nalezy zwolni¢, jezeli w ciggu 24 godzin od przekazania do dyspozycji sadu nie zostanie mu
dorgczone postanowienie sadu o tymczasowym aresztowaniu wraz z przedstawionymi zarzutami.

4. Kazdy pozbawiony wolno$ci powinien by¢ traktowany w spos6b humanitarny.

5. Kazdy bezprawnie pozbawiony wolnosci ma prawo do odszkodowania.

269 Art. 42.

1. Odpowiedzialnosci karnej podlega ten tylko, kto dopuscit si¢ czynu zabronionego pod grozba kary przez ustawe
obowiazujaca w czasie jego popelnienia. Zasada ta nie stoi na przeszkodzie ukaraniu za czyn, ktory w czasie jego
popelnienia stanowit przestepstwo w mysl prawa miedzynarodowego.

2. Kazdy, przeciw komu prowadzone jest postgpowanie karne, ma prawo do obrony we wszystkich stadiach
postepowania. Moze on w szczegdlnosci wybra¢ obroncg lub na zasadach okreslonych w ustawie korzysta¢ z
obroficy z urzedu.

3. Kazdego uwaza si¢ za niewinnego, dopoki jego wina nie zostanie stwierdzona prawomocnym wyrokiem sadu.
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Anyone against whom criminal proceedings have been brought shall have the right to
defence at all stages of such proceedings. He may, in particular, choose counsel or avail
himself — in accordance with principles specified by statute - of counsel appointed by
the court.

Everyone shall be presumed innocent of a charge until his guilt is determined by the
final judgment of a court.

(2) Chapter 27 CPC Arrest by Everyone

The Polish CPC holds in Chapter 27 Rules on Arrest by everyone, the police and special
authorities:

Article 24327° § 1. Everyone has the right to apprehend a person in the act of committing
a crime or in a hot pursuit undertaken immediately after the commission of the offence,
if applicable fear that the person may go into hiding or cannot be identified.

§ 2. The person apprehended should be immediately handed over to the Police.

Article 244%7! § 1. The police have the right to detain a suspected person, if there is one
there is a reasonable suspicion that she has committed an offence, and there is a concern

270 DZIAL VI Srodki przymusu Rozdzial 27 Zatrzymanie

Art. 243. § 1. Kazdy ma prawo uja¢ osob¢ na goragcym uczynku przestgpstwa lub w poscigu podjetym
bezposrednio po popetnieniu przestepstwa, jezeli zachodzi obawa ukrycia si¢ tej osoby lub nie mozna ustali¢ jej
tozsamosci. § 2. Osobg ujeta nalezy niezwtocznie oddaé w rece Policji.

271 Art. 244. § 1. Policja ma prawo zatrzymaé osobe podejrzang, jezeli istnieje uzasadnione przypuszczenie, ze
popehita ona przestepstwo, a zachodzi obawa ucieczki lub ukrycia si¢ tej osoby albo zatarcia §ladow przestepstwa
badz tez nie mozna ustali¢ jej tozsamosci albo istniejg przestanki do przeprowadzenia przeciwko tej osobie
postepowania w trybie przyspieszonym. § la. Policja ma prawo zatrzymacé osobe podejrzana, jezeli istnieje
uzasadnione przypuszczenie, ze popelnita ona przestepstwo z uzyciem przemocy na szkodg osoby wspoélnie
zamieszkujacej, a zachodzi obawa, ze ponownie popetni przestepstwo z uzyciem przemocy wobec tej osoby,
zwlaszcza gdy popelnieniem takiego przestepstwa grozi. § 1b. Policja zatrzymuje osobe podejrzang, jesli
przestepstwo, o ktorym mowa w § la, zostalo popeilnione przy uzyciu broni palnej, noza lub innego
niebezpiecznego przedmiotu, a zachodzi obawa, ze ponownie popelni ona przestgpstwo z uzyciem przemocy
wobec osoby wspoélnie zamieszkujacej, zwlaszcza gdy popelnieniem takiego przestepstwa grozi. § 2.
Zatrzymanego nalezy natychmiast poinformowac o przyczynach zatrzymania i o przystugujacych mu prawach, w
tym o prawie do skorzystania z pomocy adwokata lub radcy prawnego, do korzystania z bezplatnej pomocy
tlhumacza, jezeli nie wltada w wystarczajacym stopniu jezykiem polskim, do zlozenia o§wiadczenia i odmowy
ztozenia o$wiadczenia, do otrzymania odpisu protokotu zatrzymania, do dostepu do pierwszej pomocy medycznej
oraz o prawach wskazanych w art. 245, art. 246 § 1 1 art. 612 § 2, jak rowniez o tresci art. 248 § 11 2, a takze
wystucha¢ go. § 3. Z zatrzymania sporzadza si¢ protokot, w ktorym nalezy podaé imig, nazwisko i funkcje
dokonujacego tej czynnosci, imi¢ i nazwisko osoby zatrzymanej, a w razie niemoznosci ustalenia tozsamosci — jej
rysopis oraz dzien, godzing, miejsce i przyczyne zatrzymania z podaniem, o jakie przestepstwo si¢ ja podejrzewa.
Nalezy takze wciagnaé do protokolu zlozone przez zatrzymanego oswiadczenia oraz zaznaczy¢ udzielenie mu
informacji o przyshugujacych prawach. Odpis protokotu dorecza si¢ zatrzymanemu. § 4. Niezwlocznie po
zatrzymaniu osoby podejrzanej nalezy przystapi¢ do zebrania niezbgdnych danych, a takze o zatrzymaniu
zawiadomi¢ prokuratora.

W razie istnienia podstaw, o ktorych mowa w art. 258 § 1-3, nalezy wystapi¢ do prokuratora w sprawie
skierowania do sadu wniosku o tymczasowe aresztowanie. § 5. Minister Sprawiedliwosci okresli, w drodze
rozporzadzenia, wzor pouczenia, o ktorym mowa w § 2, zawierajacego w szczegodlnosci informacje o
przystugujacych zatrzymanemu uprawnieniach: do korzystania z bezptatnej pomocy tlumacza, do ztozenia
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the escape or hiding of that person, or covering up the traces of the crime, or not its
identity can be established or there are grounds for conducting it expedited proceedings
against that person.

§ la. The police have the right to detain a suspect, if there is one reasonable suspicion
that she has committed a violent crime to the detriment of a person living together, and
there is a fear that he will commit again a violent crime against that person, especially
when committed threatens such a crime.

§ 1b. The police detain a suspect if the crime referred to referred to in § 1a, was com-
mitted using a firearm, knife or other dangerous object, and there is a fear that he will
commit it again a violent crime against a person living together, especially when there
1s a risk of committing such a crime.

§ 2. The detainee must be immediately informed of the reasons detention and his rights,
including the right to exercise with the assistance of a lawyer or legal adviser, to use
free assistance an interpreter, if he does not have a sufficient command of the Polish
language, to submit a statement and refuse to submit a statement, to receive a copy de-
tention protocol, access to first aid and rights indicated in art. 245, art. 246 § 1 and art.
612 § 2, as well as about the content of art. 248 § 1 and 2, and also listen to it.

§ 3. A protocol shall be drawn up from the detention, in which the name, the name and
function of the person performing this activity, the name and surname of the person
detainee, and if it is impossible to determine the identity - her description and the day,
time, place and reason for detention, specifying the offence for which it was committed
suspects. The detainee’s submissions should also be included in the protocol declaration
and mark providing him with information about his rights. A copy of the protocol is
delivered to the detainee.

§ 4. Immediately after the arrest of the suspect should proceed to collect the necessary
data, and notify the prosecutor about the arrest. In the event of the grounds referred to
in Art. 258 § 1-3, should be applied to the prosecutor’s request to the court for temporary
detention.

§ 5. The Minister of Justice shall determine, by regulation, the pattern instruction re-
ferred to in § 2, containing in particular information about the detained person’s rights:
to use the free one assistance of an interpreter, to make a statement and refuse to make
a statement, to receiving a copy of the detention report, access to first aid medical, as
well as the rights indicated in § 2, in art. 245, art. 246 § 1 and article 612 § 2 and infor-
mation about the content of art. 248 § 1 and 2, having regard to the need to understand
the instruction also by people who do not use the help proxy.

oswiadczenia i odmowy zlozenia o$wiadczenia, do otrzymania odpisu protokotu zatrzymania, do dostgpu do
pierwszej pomocy medycznej, jak rowniez o prawach wskazanych w § 2, w art. 245, art. 246 § 1 oraz art. 612 § 2
oraz informacj¢ o tresci art. 248 § 1 1 2, majac na wzgledzie konieczno$¢ zrozumienia pouczenia takze przez osoby
niekorzystajace z pomocy pelnomocnika
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bb. Pre-trial detention

(1) Chapter 28 CPC Preventive measures, Art. 249

[Excerpt Criminal Code]

Chapter 28 Preventive measures

Article 249772 § 1. Preventive measures can be used to protect the proper course of the
proceedings, and exceptionally also for the purpose of prevention the commission of a
new, serious crime by the accused; you can them only be used when the accumulated
evidence points to a large one probability that the accused committed the crime. § 2.
Measures may be used in the preparatory proceedings preventive only in relation to the
person against whom the order was issued of presenting the allegations. § 3. Before
applying a preventive measure, the court or the prosecutor the person applying the meas-
ure interrogates the accused, unless this is impossible for some reason his hiding or his
absence from the country. Participation should be allowed during the interrogation, the
appointed defender, if he appears; notice to the defender about the date of the hearing is
not mandatory, unless the accused requests it, and it will not hinder the operation. Court
hearing date notifies the prosecutor.

§ 4. Preventive measures may be applied until they start execution of the sentence. This
provision applies to pre-trial detention only in the event of a custodial sentence.

§ 5. The prosecutor and the defender have the right to attend the court session concern-
ing the extension of the application of pre-trial detention and examination of a complaint
against the application or extension of this measure preventive. At the request of the
accused who does not have a defender, a public defender shall be appointed for this
action. The order may also be issued by the referendary judicial. Failure to appear by
the defender or the prosecutor duly notified on time does not prevent the case from being
heard.

272 Rozdzial 28 Srodki zapobiegawcze

Art. 249. § 1. Srodki zapobiegawcze mozna stosowa¢ w celu zabezpieczenia prawidtowego toku postepowania, a
wyjatkowo takze w celu zapobiegnigcia popetnieniu przez oskarzonego nowego, cigzkiego przestepstwa; mozna
je stosowac tylko wtedy, gdy zebrane dowody wskazuja na duze prawdopodobienstwo, ze oskarzony popetnit
przestepstwo.

§ 2. W postepowaniu przygotowawczym mozna stosowac srodki zapobiegawcze tylko wzgledem osoby, wobec
ktorej wydano postanowienie o przedstawieniu zarzutow.

§ 3. Przed zastosowaniem $rodka zapobiegawczego sad albo prokurator stosujacy srodek przestuchuje
oskarzonego, chyba ze jest to niemozliwe z powodu jego ukrywania si¢ lub jego nieobecnosci w kraju. Nalezy
dopusci¢ do udziatu w przestuchaniu ustanowionego obronce, jezeli si¢ stawi; zawiadomienie obroncy o terminie
przestuchania nie jest obowigzkowe, chyba ze oskarzony o to wnosi, a nie utrudni to przeprowadzenia czynnosci.
O terminie przestuchania sad zawiadamia prokuratora.

§ 4. Srodki zapobiegawcze moga byé stosowane az do chwili rozpoczecia wykonania kary. Przepis niniejszy
stosuje si¢ do tymczasowego aresztowania tylko w razie orzeczenia kary pozbawienia wolnosci.

§ 5. Prokurator i obronca maja prawo wzia¢ udzial w posiedzeniu sadu dotyczacym przedluzenia stosowania
tymczasowego aresztowania oraz rozpoznania zazalenia na zastosowanie lub przedluzenie tego S$rodka
zapobiegawczego. Na zadanie oskarzonego, ktory nie ma obroncy, wyznacza si¢ do tej czynno$ci obroficg z
urzedu. Zarzadzenie moze wydac¢ takze referendarz sadowy. Niestawiennictwo obroncy lub prokuratora nalezycie
zawiadomionych o terminie nie tamuje rozpoznania sprawy

EPPO/OLAF Compendium 233




Polish Authorities Investigating PIF Acquis Offences

Article 249273 § 1. The basis for the decision on application or extension pre-trial de-
tention may be findings made on the basis of: 1) evidence open to the accused and his
defence counsel; 2) evidence from the testimonies of witnesses referred to in Art. 250 §
2b.

§ 2. The court, in advance of the prosecutor, also takes into account ex officio circum-
stances that the prosecutor did not disclose after their disclosure at the hearing, if they
are favourable to the accused.

(2) Art. 250 Provisional Arrest

Article 250%7* § 1. Provisional arrest may only take place pursuant to court order.

§ 2. Provisional detention applies in the preparatory proceedings at the request of the
prosecutor, the district court in whose district it is conducted proceedings, and in urgent
cases also another district court. After Provisional detention is applied by the court be-
fore which the indictment is brought the case is pending.

§ 2a. The application for the application of pre-trial detention mentions evidence indi-
cating a high probability that the accused committed crime, circumstances supporting
the existence of threats to the proper course of the proceedings or the possibility of the
accused committing a new, serious crime and a specific basis for applying the measure
and the necessity of its use.

§ 2b. If there is a justified fear of danger to life, health or freedom of the witness or the
person closest to him, the prosecutor joins to the application referred to in § 2a, in a
separate set of documents, evidence from the testimony of a witness, which is not made
available to the accused and his defence counsel.

273 Art. 249a. § 1. Podstawe orzeczenia o zastosowaniu lub przedtuzeniu tymczasowego aresztowania moga
stanowi¢ ustalenia poczynione na podstawie: 1) dowodow jawnych dla oskarzonego i jego obroncy; 2) dowodow
z zeznan $wiadkow, o ktorych mowa w art. 250 § 2b. § 2. Sad, uprzedzajac o tym prokuratora, uwzglednia z urzedu
takze okolicznosci, ktorych prokurator nie ujawnil, po ich ujawnieniu na posiedzeniu, jezeli sa one korzystne dla
oskarzonego.

274 Art. 250. § 1. Tymczasowe aresztowanie moze nastgpi¢ tylko na mocy postanowienia sadu.

§ 2. Tymczasowe aresztowanie stosuje w postepowaniu przygotowawczym na wniosek prokuratora sad rejonowy,
w ktorego okregu prowadzi si¢ postepowanie, a w wypadkach niecierpigcych zwloki takze inny sad rejonowy. Po
whniesieniu aktu oskarzenia tymczasowe aresztowanie stosuje sad, przed ktorym sprawa si¢ toczy.

§ 2a. We wniosku o zastosowanie tymczasowego aresztowania wymienia si¢ dowody wskazujace na duze
prawdopodobienstwo, ze oskarzony popehnit przestepstwo, okoliczno$ci przemawiajace za istnieniem zagrozen
dla prawidlowego toku postepowania lub mozliwosci popelnienia przez oskarzonego nowego, ciezkiego
przestepstwa oraz okreslonej podstawy stosowania tego srodka zapobiegawczego i konieczno$ci jego stosowania.
§ 2b. Jezeli zachodzi uzasadniona obawa niebezpieczenstwa dla zycia, zdrowia albo wolnosci §wiadka lub osoby
dla niego najblizszej, prokurator dotacza do wniosku, o ktérym mowa w § 2a, w wyodrebnionym zbiorze
dokumentéw, dowody z zeznan §wiadka, ktorych nie udostepnia si¢ oskarzonemu i jego obroncy. § 3. Prokurator,
przesylajac wraz z aktami sprawy wniosek, o ktorym mowa w § 2, poucza podejrzanego o przystugujacych mu w
wypadku zastosowania tymczasowego aresztowania uprawnieniach oraz zarzadza jednoczes$nie doprowadzenie go
do sadu § 3a. Jezeli tymczasowe aresztowanie stosowane jest w postgpowaniu sgdowym, pouczenia oskarzonego
o przystugujacych mu w wypadku zastosowania tymczasowego aresztowania uprawnieniach dokonuje sad
niezwlocznie po ogloszeniu lub dorgczeniu oskarzonemu postanowienia o zastosowaniu tego $rodka
zapobiegawczego.
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§ 3. The Prosecutor, sending together with the files of the case the request in question
in § 2, instructs the suspect about his rights in the event of application pre-trial detention
powers and manages at the same time bringing him to court.

§ 3a. If pre-trial detention 1s used in the proceedings court, to instruct the accused about
the rights he is entitled to in the event of application provisional detention powers shall
be made by the court immediately after announcement or delivery to the accused of the
decision on the application of this measure preventive.

§ 3b.27> Compulsory court proceedings may be waived of the suspect, if the participation
of the suspect in the meeting is ensured, w in particular, providing explanations by him,
using technical devices, enabling this meeting to be held remotely and simultaneously
direct image and sound transmission. [§ 3c. In the case referred to in § 3b, the meeting
takes place in place residence of the suspect, a court referendary or an employed assis-
tant to a judge in the court in whose district the suspect or officer of the Service is staying
Prison, if the suspect is in a prison or a remand centre. |

§ 3c. In the case referred to in § 3b in the meeting participates a court referendary or an
assistant at the suspect’s place of residence a judge employed in the court in whose
district the suspect resides, or a representative of the administration of the prison or
detention centre, if the suspect is in a penal institution or a remand centre.

§ 3d. The defence counsel participates in the meeting conducted in a manner specified
in § 3b at the place of residence of the accused, unless the defender appears for this
purpose in court or the court obliges him to attend a meeting in the building court due
to the need to waive the risk of failure to resolve the application in on the application of
pre-trial detention before the expiration date the time allowed for the accused to be de-
tained.

275§ 3b. Mozna odstapi¢ od przymusowego doprowadzenia do sadu podejrzanego, jezeli zostanie zapewniony
udziat podejrzanego w posiedzeniu, w szczegoélnosci ztozenie przez niego wyjasnien, przy uzyciu urzadzen
technicznych, umozliwiajacych przeprowadzenie tego posiedzenia na odleglo$¢ z jednoczesnym bezposrednim
przekazem obrazu i dzwieku. [§ 3c. W wypadku okreslonym w § 3b w posiedzeniu bierze udzial w miejscu
przebywania podejrzanego referendarz sadowy lub asystent sedziego zatrudniony w sadzie, w ktorego okregu
przebywa podejrzany lub funkcjonariusz Stuzby Wigziennej, jezeli podejrzany przebywa w zaktadzie karnym lub
areszcie $ledczym.] § 3d. Obronca bierze udziat w posiedzeniu przeprowadzonym w sposob okreslony w § 3b w
miejscu przebywania oskarzonego, chyba ze obronca stawi si¢ w tym celu w sadzie lub sad zobowiaze go do
udzialu w posiedzeniu w budynku sadu z uwagi na konieczno$¢ uchylenia ryzyka nierozstrzygnigcia wniosku w
przedmiocie zastosowania tymczasowego aresztowania przed uptywem dopuszczalnego czasu zatrzymania
oskarzonego.

§ 3e. W wypadku, gdy obronca bierze udziatl w posiedzeniu przebywajac w innym miejscu niz oskarzony, sad na
wniosek oskarzonego lub obroncy moze zarzadzi¢ przerwe na czas oznaczony i zezwoli¢ na telefoniczny kontakt
obroncy z oskarzonym, chyba ze uwzglednienie wniosku moze zaktoci¢ prawidlowy przebieg posiedzenia lub
stwarza ryzyko nierozstrzygniecia wniosku w przedmiocie zastosowania tymczasowego aresztowania przed
uplywem dopuszczalnego czasu zatrzymania oskarzonego. § 3f. Przepisu § 3b nie stosuje si¢ w wypadku
oskarzonego, ktorego dotycza okolicznosci wskazane w art. 79 § 1 pkt 2. § 3g. Ttumacz moze wzia¢ udzial w
posiedzeniu rowniez w miejscu przebywania oskarzonego.

§ 3h. Przepisy art. 517ea stosuje si¢ odpowiednio.

§ 4. Inne $rodki zapobiegawcze stosuje sad, a w postgpowaniu przygotowawczym takze prokurator
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§ 3e. In the event that the defender participates in the meeting while staying in other
place than the accused, the court may, at the request of the accused or the defence coun-
sel order a break for a fixed period of time and allow the defender to contact you by
phone with the accused, unless the application may interfere with the proper one the
course of the meeting or poses a risk of the motion not being resolved on the application
of pre-trial detention before the expiration date the time allowed for the accused to be
detained.

§ 3f. The provision of § 3b does not apply in the case of the accused to whom they
apply circumstances indicated in art. 79 § 1 point 2. § 3g. The interpreter may also attend
the meeting on site the presence of the accused. § 3h. The provisions of art. 517ea applies
accordingly.

§ 4. Other preventive measures shall be applied by the court, and in the proceedings also
a preparatory prosecutor.

¢) Rules relating to Cross Border Scenarios: EAWS and Extradition

Polish Constitution
Article 55%7°
The extradition of a Polish citizen shall be prohibited, except in cases specified in paras
2 and 3.
Extradition of a Polish citizen may be granted upon a request made by a foreign state or
an international judicial body if such a possibility stems from an international treaty
ratified by Poland or a statute implementing a legal instrument enacted by an interna-
tional organisation of which the Republic of Poland is a member, provided that the act
covered by a request for extradition:
1) was committed outside the territory of the Republic of Poland, and
2) constituted an offence under the law in force in the Republic of Poland or would have
constituted an offence under the law in force in the Republic of Poland if it had been

276 Art. 55.

1. Ekstradycja obywatela polskiego jest zakazana, z wyjatkiem przypadkow okreslonych w ust. 2 1 3.

2. Ekstradycja obywatela polskiego moze by¢ dokonana na wniosek innego panstwa lub sagdowego organu
miedzynarodowego, jezeli mozliwo$¢ taka wynika z ratyfikowanej przez Rzeczpospolita Polska umowy
miedzynarodowe] lub ustawy wykonujacej akt prawa stanowionego przez organizacj¢ miedzynarodowa, ktorej
Rzeczpospolita Polska jest cztonkiem, pod warunkiem ze czyn objety wnioskiem o ekstradycje:

1. zostal popelniony poza terytorium Rzeczypospolitej Polskiej, oraz

2. stanowil przestepstwo wedtug prawa Rzeczypospolitej Polskiej lub stanowitby przestepstwo wedlug prawa
Rzeczypospolitej Polskiej w razie popetnienia na terytorium Rzeczypospolitej Polskiej, zar6wno w czasie jego
popetnienia, jak i w chwili ztozenia wniosku.

3. Nie wymaga spetnienia warunkoéw okreslonych w ust. 2 pkt 1 i1 2 ekstradycja majaca nastapi¢ na wniosek
sadowego organu miedzynarodowego powotanego na podstawie ratyfikowanej przez Rzeczpospolita Polska
umowy migdzynarodowej, w zwigzku z objeta jurysdykcja tego organu zbrodnig ludobdjstwa, zbrodnig przeciwko
ludzkosci, zbrodnig wojenng lub zbrodnia agresji.

4. Ekstradycja jest zakazana, jezeli dotyczy osoby podejrzanej o popetnienie bez uzycia przemocy przestgpstwa z
przyczyn politycznych lub jej dokonanie bedzie narusza¢ wolnosci i prawa cztowieka i obywatela.

5. W sprawie dopuszczalnosci ekstradycji orzeka sad.
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committed within the territory of the Republic of Poland, both at the time of its commit-
ment and at the time of the making of the request.

Compliance with the conditions specified in para. 2 subparas 1 and 2 shall not be re-
quired if an extradition request is made by an international judicial body established
under an international treaty ratified by Poland, in connection with a crime of genocide,
crime against humanity, war crime or a crime of aggression, covered by the jurisdiction
of that body.

The extradition of a person suspected of the commission of a crime for political reasons
but without the use of force shall be forbidden, so as an extradition which would violate
rights and freedoms of persons and citizens.

The courts shall adjudicate on the admissibility of extradition.

The Polish CPC rules on the Application of the EAW:

Chapter 65b*”’ Request by a Member State of the European Union for the transfer
of a person prosecuted on the basis of the European Arrest Warrant

Article 607w>"® If the European warrant concerns a non-citizen Polish, the fact that the
act 1s not a crime under Polish law, no constitutes an obstacle to the execution of the

277 Rozdzial 65b Wystapienie panstwa czlonkowskiego Unii Europejskiej o przekazanie osoby $ciganej na
podstawie europejskiego nakazu aresztowania

278 Art. 607w. Jezeli nakaz europejski dotyczy osoby niebedgcej obywatelem polskim, okolicznoéé, ze czyn nie
jest przestepstwem wedtug prawa polskiego, nie stanowi przeszkody do wykonania nakazu europejskiego, o ile
dotyczy on czynu zagrozonego w panstwie jego wydania karg co najmniej 3 lat pozbawienia wolnosci albo czynu,
za ktory moze by¢ orzeczony co najmniej w tym samym wymiarze inny $rodek polegajacy na pozbawieniu
wolnosci, bedacego przestepstwem:

1) udziatu w zorganizowanej grupie albo zwigzku majacych na celu popetnianie

przestepstw;

2) o charakterze terrorystycznym;

3) handlu ludZmi;

4) przeciwko wolnosci seksualnej lub obyczajnosci na szkode matoletniego;

5) nielegalnego wytwarzania, przetwarzania, przemytu srodkéw odurzajacych, prekursoréw, srodkow zastgpczych
lub substancji psychotropowych lub obrotu nimi;6) nielegalnego obrotu bronig, amunicja, materiatami
wybuchowymi lub radioaktywnymi;

7) fapownictwa i platnej protekc;ji;

8) oszustwa;

9) wprowadzania do obrotu finansowego wartosci majatkowych pochodzacych z nielegalnych lub nieujawnionych
zrodet;

10) falszowania oraz obrotu fatszywymi pieniedzmi lub innymi srodkami platniczymi;

11) przeciwko ochronie danych gromadzonych, przechowywanych,

przetwarzanych lub przekazywanych w systemie informatycznym,;

12) przeciwko $rodowisku naturalnemu, w tym nielegalnego obrotu zagrozonymi

gatunkami zwierzat i ro§lin;

13) udzielenia pomocy w nielegalnym przekroczeniu granicy lub pobycie;

14) zabojstwa;

15) spowodowania ciezkiego uszczerbku na zdrowiu;

16) nielegalnego obrotu organami i tkankami ludzkimi;

17) bezprawnego pozbawienia czlowieka wolnosci;

18) uprowadzenia cztowieka dla okupu;

19) wzigcia lub przetrzymywania zaktadnika;

20) popetionym z powodow narodowosciowych, etnicznych, rasowych,
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European warrant, as far as it concerns an act punishable in the country of issue by at
least 3 years of imprisonment or an act for which another may be convicted at least to
the same extent a measure involving deprivation of liberty which is a criminal offence:
1) Participation in an organized group or association aimed at committing crimes;

2) of a terrorist nature;

3) human trafficking;

4) against sexual freedom or decency to the detriment of a minor;

5) illegal production, processing, smuggling of narcotic drugs,

precursors, substitutes or psychotropic substances or

trade in them,;

6) illegal trade in weapons, ammunition, explosives or radioactive;

7) bribery and influence;

8) fraud;

9) introducing the originating property values into financial circulation

from illegal or undisclosed sources;

10) counterfeiting and trading in counterfeit money or other means

payment,

11) against the protection of data collected, stored,

processed or transferred in the IT system,;

12) against the natural environment, including illegal trade in endangered animals
animal and plant species;

13) providing assistance in illegal border crossing or stay;

14) homicides;

15) causing serious damage to health;

16) illegal trade in human organs and tissues;

17) unlawful deprivation of liberty;

18) abduction of a person for ransom;

19) taking or holding a hostage;

20) committed for national, ethnic or racial reasons,

religious or due to non-denominationalism;

wyznaniowych albo ze wzgledu na bezwyznaniowos¢;

21) rozboju z uzyciem broni palnej lub grozby jej uzycia;

22) wymuszenia rozbdjniczego z uzyciem broni palnej lub grozby jej uzycia;
23) nielegalnego obrotu dobrami kultury;

24) sprzeniewierzenia cudzego mienia;

25) podrabiania oraz obrotu podrobionymi wyrobami;

26) falszowania oraz obrotu sfalszowanymi dokumentami;

27) nielegalnego obrotu hormonami lub podobnymi substancjami;

28) obrotu kradzionymi pojazdami mechanicznymi;

29) zgwalcenia;

30) podpalenia;

31) nalezacym do wtasciwosci Migdzynarodowego Trybunatu Karnego;
32) porwania statku wodnego lub powietrznego; [...].
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21) robbery with the use of firearms or the threat of their use;

22) extortion of robbery with the use of firearms or the threat of their use;
23) illegal trade in cultural goods;

24) misappropriation of someone else’s property;

25) counterfeiting and trade in counterfeit products;

26) forgery and trade in forged documents;

27) illegal trade in hormones or similar substances;

28) trade in stolen motor vehicles;

29) rape;

30) arson;

31) falling within the jurisdiction of the International Criminal Court;
32) hijacking of a ship or aircraft; [...].
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3. Some provisions on Defence laws relating to EPPO actions concerning PIF
Crime offences

a) Specialised legal law firms e) Information Rights During
...................................... 241 the Investigation....................247
b) Defence in the investigation f) Complaint the Objection
Phase.....ccevvveiiiiiiiiieeeeeee 241 e, 249
c) Access to national case file 4. Results of an Investigation: A
...................................... 243 Criminal Process Deciding on
d) Closing the Investigation, Acquittal or Judgement?........... 250
Presenting the Charges and the 5. Enforcement of Judgements
Rights of the Suspect............ 245 against PIF-Acquis Offenders ..252

In Poland the suspect and the victim are parties of the preparatory proceedings and
the investigation measures (see Art. 299 CPC):

Article 299%7

§ 1. In the preparatory proceedings, the victim and the suspect are parties.

§ 2. In the cases specified in the Act, certain rights are also available to persons who are
not parties.

§ 3. In court actions in preparatory proceedings, the prosecutor has the rights of a party.

Art. 77 and 88 of the CPC restrict the suspect’s rights to have max. 3 defence lawyers.

Section 6 of the Polish Criminal Procedure Code outlines the right of the accused to
effective protection in criminal proceedings:

[Excerpt Criminal Procedure Code]

Article 3 Within the limits specified in the Act, criminal proceedings are conducted with
the participation of the social factor.

Article 4 Authorities conducting criminal proceedings are obliged to investigate and
take into account circumstances both in favor and against accused.

Article 5 § 1. The accused is presumed innocent until his fault will be proven and
confirmed by a final judgment.

§ 2. Unremovable doubts are resolved in favor of the accused.

279 Art. 299. [Strony postepowania przygotowawczego|

§ 1. W postepowaniu przygotowawczym pokrzywdzony i podejrzany sa stronami.

§ 2. W wypadkach wskazanych w ustawie okreslone uprawnienia przystuguja réwniez osobom niebgdacym
stronami.

§ 3. W czynnosciach sadowych w postegpowaniu przygotowawczym prokuratorowi przystuguja prawa strony.
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Article 6 The accused has the right to defence, including the right to to use the help of
a defender, which he should be instructed about.

Article 7 The authorities of the proceedings form their convictions on the basis of all
the evidence taken, freely assessed taking into account the principles of correct
reasoning and the indications of knowledge

and life experience.

a) Specialised legal law firms

At the moment there are no special legal law firms that concentrate only on EU Fraud
cases or budgetary fraud cases in Poland. All criminal lawyers might therefore be rele-
vant partners and contact persons for potential victims as well as perpetrators in Poland.
It is useful to contact and visit the Websites of the Bar or the relevant Regions.

b) Defence in the investigation phase

The defence in the investigation phase is particularly important. The Polish Constitution
already holds that:

Article 42780

1. Only a person who has committed an act prohibited under penalty by the law in force
at the time of its commission shall be subject to criminal liability. This principle does
not preclude punishment for an act which, at the time when it was committed, consti-
tuted a crime under international law.

2. Everyone against whom criminal proceedings are conducted has the right to defence
at all stages of the proceedings. In particular, he may choose a defence counsel or, on
the terms set out in the Act, use a public defender.

3. Everyone is presumed innocent until proven guilty by a final judgment of a court.

280 Art. 42.

1. Odpowiedzialnosci karnej podlega ten tylko, kto dopuscit si¢ czynu zabronionego pod grozba kary przez ustawe
obowiazujaca w czasie jego popelnienia. Zasada ta nie stoi na przeszkodzie ukaraniu za czyn, ktéry w czasie jego
popelnienia stanowit przestepstwo w mysl prawa migdzynarodowego.

2. Kazdy, przeciw komu prowadzone jest postgpowanie karne, ma prawo do obrony we wszystkich stadiach
postepowania. Moze on w szczegdlnosci wybra¢ obroncg lub na zasadach okreslonych w ustawie korzysta¢ z
obroficy z urzedu.

3. Kazdego uwaza si¢ za niewinnego, dopoki jego wina nie zostanie stwierdzona prawomocnym wyrokiem sadu.
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Article 458!

1. Everyone has the right to a fair and public hearing, without undue delay, by a compe-
tent, impartial and independent court.

2. The hearing may be closed to the public for reasons of morality, state security and
public order, as well as for the protection of the private life of the parties or other im-
portant private interest. The judgment is announced publicly.

Article 46°%°
Forfeiture of things may occur only in the cases specified in the Act and only on the
basis of a final court decision.

Article 47%%
Everyone has the right to legal protection of private and family life, honour and good
name, and to make decisions about his personal life.

Article 497
Freedom and secrecy of communications are guaranteed. They may be limited only in
the cases specified in the Act and in the manner specified therein.

Article 50%%°
The inviolability of the apartment is ensured. A house, room or vehicle may be searched
only in the cases specified in the Act and in the manner specified therein.

2L Art. 45.

1. Kazdy ma prawo do sprawiedliwego i jawnego rozpatrzenia sprawy bez nieuzasadnionej zwtoki przez wlasciwy,
niezalezny, bezstronny i niezawisly sad.

2. Wylaczenie jawnosci rozprawy moze nastapi¢ ze wzgledu na moralnos¢, bezpieczenstwo panstwa i porzadek
publiczny oraz ze wzglgdu na ochrong zycia prywatnego stron lub inny wazny interes prywatny. Wyrok oglaszany
jest publicznie.

282 Art. 46.

Przepadek rzeczy moze nastapi¢ tylko w przypadkach okreslonych w ustawie i tylko na podstawie prawomocnego
orzeczenia sadu.

283 Art. 47.

Kazdy ma prawo do ochrony prawnej zycia prywatnego, rodzinnego, czci i dobrego imienia oraz do decydowania
0 swoim zyciu osobistym.

284 Art. 49.

Zapewnia si¢ wolno$¢ i ochrone tajemnicy komunikowania si¢. Ich ograniczenie moze nastapi¢ jedynie w
przypadkach okre$lonych w ustawie i w sposob w niej okreslony.

285 Art. 50.

Zapewnia si¢ nienaruszalno$¢ mieszkania. Przeszukanie mieszkania, pomieszczenia lub pojazdu moze nastapic
jedynie w przypadkach okre$lonych w ustawie i w sposob w niej okreslony.
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¢) Access to national case file

The Access to the national case file28¢

1s granted on the basis of an Application that is
regulated by the Polish CPC. The Legislator has lastly amended the access rights in

2021. Art. 156 CPC stipulates the requisites:

[Excerpt Criminal Procedure Code]

Chapter 17 The Suspect’s Access to Case files and the Right to Make Copies
Article 156

§ 1. The parties, defenders, attorneys and statutory representatives shall be provided
with court case files and shall be given the opportunity to make copies or copies thereof.
With the consent of the president of the court, these files may also be made available to
other persons. Information on case files may also be made available via the ICT system,
if technical reasons do not preclude it.

§ la. (repealed)

§ 2. At the request of the accused or his defenders, copies of documents from the case
files are issued for a fee. Such copies are issued against payment, upon request, also to

286 This shall not be confused with the Access to the National Criminal Register.

287 Rozdzial 17 Przegladanie akt i sporzadzanie odpisow

Art. 156. § 1. Stronom, obroncom, pelnomocnikom i przedstawicielom ustawowym udostepnia si¢ akta sprawy
sadowej oraz daje mozno$¢ sporzadzenia z nich odpisow lub kopii. Za zgoda prezesa sadu akta te moga by¢
udostepnione rowniez innym osobom. Informacje o aktach sprawy moga by¢ udostepnione takze za pomoca
systemu teleinformatycznego, jezeli wzgledy techniczne nie stojg temu na przeszkodzie.

§ la. (uchylony)

§ 2. Na wniosek oskarzonego lub jego obroncy wydaje si¢ odptatnie kopie dokumentow z akt sprawy. Kopie takie
wydaje si¢ odptatnie, na wniosek, rowniez innym stronom, pelnomocnikom i przedstawicielom ustawowym.
Zarzadzenie w przedmiocie wniosku moze wydac rowniez referendarz sadowy. Od kopii wykonanej samodzielnie
nie pobiera si¢ optaty.§ 3. Prezes sadu lub referendarz sgdowy moze w razie uzasadnionej potrzeby zarzadzié
wydanie odptatnie uwierzytelnionych odpiséw z akt sprawy.

§ 4. Jezeli zachodzi niebezpieczenstwo ujawnienia informacji niejawnych o klauzuli tajnosci ,,tajne” lub ,,$cisle
tajne”, przegladanie akt, sporzadzanie odpiséw i kopii odbywa si¢ z zachowaniem rygoréw okreslonych przez
prezesa sadu lub sad. Uwierzytelnionych odpisow i kopii nie wydaje sie, chyba Ze ustawa stanowi inaczej.

§ 5. Jezeli nie zachodzi potrzeba zabezpieczenia prawidtowego toku postepowania lub ochrony waznego interesu
panstwa, w toku postepowania przygotowawczego stronom, obroncom, petnomocnikom i przedstawicielom usta-
wowym udostepnia si¢ akta, umozliwia sporzadzanie odpiséw lub kopii oraz wydaje odptatnie uwierzytelnione
odpisy lub kopie. W przedmiocie udostgpnienia akt, sporzadzenia odpisow lub kopii lub wydania
uwierzytelnionych odpisow lub kopii prowadzacy postepowanie przygotowawcze wydaje zarzadzenie. W
wypadku odmowy udostepnienia akt pokrzywdzonemu na jego wniosek nalezy poinformowac go o mozliwosci
udostepnienia mu akt w pdzniejszym terminie. Z chwila powiadomienia podejrzanego lub obroficy o terminie
koncowego zaznajomienia z materialami postepowania przygotowawczego pokrzywdzonemu, jego
pelnomocnikowi lub przedstawicielowi ustawowemu nie mozna odméwi¢ udostgpnienia akt, umozliwienia
sporzadzania odpiséw lub kopii oraz wydania odpiséw lub kopii. Za zgoda prokuratora akta w toku postepowania
przygotowawczego moga by¢ w wyjatkowych wypadkach udostgpnione innym osobom. Prokurator moze
udostepni¢ akta w postaci elektroniczne;.

§ 5a. W razie zlozenia w toku postgpowania przygotowawczego wniosku o zastosowanie albo przedtuzenie
tymczasowego aresztowania podejrzanemu i jego obroncy udostgpnia si¢ niezwtocznie akta sprawy w czgsci
zawierajacej tres¢ dowodow dotaczonych do wniosku, z wylaczeniem dowoddéw z zeznan §wiadkow, o ktérych
mowa w art. 250 § 2b.

§ 5b. Przepis § 5 stosuje si¢ odpowiednio do udostepniania akt zakonczonego postepowania przygotowawczego.

§ 6. Minister Sprawiedliwosci okresli, w drodze rozporzadzenia, wysoko$¢ optaty za wydanie kopii dokumentow
oraz uwierzytelnionych odpisow z akt sprawy, majac na uwadze koszt wykonania takich kopii i odpisow.
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other parties, attorneys and statutory representatives. An order on the application may
also be 1ssued by a court referendary. No fee is charged for a copy made independently.
§ 3. The president of the court or a court referendary may, in the event of a justified
need, order the release of certified copies of the case files for a fee.

§ 4. If there is a danger of disclosure of classified information classified as “secret” or
“top secret”, the review of files, the preparation of copies and copies takes place in
accordance with the rigors specified by the president of the court or the court. Certified
copies and copies shall not be issued, unless the law provides otherwise.

§ 5. If there 1s no need to secure the proper course of the proceedings or to protect an
important interest of the state, in the course of the preparatory proceedings, the parties,
defenders, attorneys and statutory representatives shall be made available to files, enable
the preparation of copies, and issue certified copies or copies for a fee. With regard to
the access to files, the preparation of copies, or the issue of certified copies or copies,
the person conducting the preparatory proceedings issues an order. In the event of
refusal to make the files available to the aggrieved party at his request, he should be
informed about the possibility of making the files available to him at a later date. Upon
notification of the suspect or the defender of the date of final acquaintance with the
materials of the preparatory proceedings, the victim, his attorney or legal representative
may not be refused access to files, the possibility of making copies or copies, and the
issue of copies or copies. With the consent of the prosecutor, files in the course of
preparatory proceedings may, in exceptional cases, be made available to other persons.
The prosecutor may make the files available in electronic form.

§ Sa. In the event of an application for the application or extension of pre-trial detention
in the course of the preparatory proceedings, the suspect and his defence counsel shall
be provided with the case files immediately in the part containing the content of the
evidence attached to the application, with the exception of evidence from the testimonies
of witnesses referred to in Article 250 § 2b.

§ 5b. The provision of § 5 shall apply accordingly to making available files of completed
preparatory proceedings.

§ 6. The Minister of Justice shall determine, by regulation, the amount of the fee for
issuing copies of documents and certified copies of the case files, bearing in mind the
cost of making such copies.

This provision is essential for the suspect in the preparatory proceedings and a common
denominator in the criminal proceedings in Poland. The provision says that the state
authorities shall provide access and allow the making of copies. This means that the
suspect needs to ask for the application of its right to the case file first. The opportunity
to make copies will require a certain standard in the departement, office or surroundings,
where the suspect appears. The personal right to inspect the files may be extended to
other persons with a permission by the court’s president. It remains questionable
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whether the copies must be in printing or if in the digital era the suspect can use his
smartphone and a simple PDF Scanner file App from any Free App Store. Section 2 sti-
pulates the obligation to pay a fee for the access to the case files. It is questioanble
whether this requirement infringes the suspect’s right from the Data protection Regu-
lation, which offers each individual the right to obtain any information stored abouth
him/her by a state authority for free. Section 4 restricts the rightof access to serious rea-
sons that pose a threat to the state or citizens.

d) Closing the Investigation, Presenting the Charges and the Rights of the
Suspect

Insight into the files might be useful to determine the view of the prosecution office. If 11

the collection of data by the prosecutor seems lacking information, the suspect may
request the prosecution office to carry out further investigations:

Chapter 36 Closing the investigation

Article 321%*8 [Closing of the investigation, familiarization with the materials]

§ 1. If there are grounds to close the investigation, at the request of the suspect or his
defender for final acquaintance with the materials of the proceedings, the person con-
ducting the proceedings shall notify the suspect and the defender of the date of final
familiarization, instructing them about the right to review the files in advance within a
period appropriate to the importance or complexity of the case, as specified by the
authority. process. In order to review the files, the prosecutor may make the files
available in electronic form.

§ 2. The time limit for familiarizing the suspect with the materials of the proceedings
should be set in such a way that at least 7 days elapse from the date of delivery of the
notification to the suspect and his defence counsel.

§ 3. The defence counsel has the right to participate in the activities of acquainting the
suspect with the materials of the proceedings.

288 Rozdzial 36

Zamkniecie Sledztwa

Art. 321. [Zamknigcie §ledztwa, zaznajomienie z materialami]

§ 1. Jezeli istniejg podstawy do zamknigcia §ledztwa, na wniosek podejrzanego lub jego obroncy o koncowe
zaznajomienie z materialami postgpowania, prowadzacy postepowanie powiadamia podejrzanego i obronce o
terminie koncowego zaznajomienia, pouczajac ich o prawie uprzedniego przejrzenia akt w terminie odpowiednim
do wagi lub zawiloéci sprawy, okre§lonym przez organ procesowy. W celu przejrzenia akt prokurator moze
udostepni¢ akta w postaci elektroniczne;.

§ 2. Termin zaznajomienia podejrzanego z materiatami postgpowania powinien by¢ tak wyznaczony, aby od daty
dorgczenia zawiadomienia o nim podejrzanemu i jego obroncy uptynegto co najmniej 7 dni.

§ 3. W czynno$ciach zaznajomienia podejrzanego z materiatami postgpowania ma prawo uczestniczy¢ obronca.

§ 4. Nieusprawiedliwione niestawiennictwo podejrzanego lub jego obroncy nie tamuje dalszego postgpowania.

§ 5. W terminie 3 dni od daty zaznajomienia podejrzanego z materiatami postgpowania strony moga sktadac
whnioski o uzupeienie §ledztwa. Przepis art. 315 § 2 stosuje si¢ odpowiednio.

§ 6. Jezeli nie zachodzi potrzeba uzupetnienia sledztwa, wydaje si¢ postanowienie o jego zamknigciu i oglasza si¢
je lub o jego tresci zawiadamia si¢ podejrzanego oraz jego obronce.
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§ 4. The unjustified failure of the suspect or his lawyer to appear does not stop further
proceedings.

§ 5. Within 3 days from the date of acquainting the suspect with the materials of the
proceedings, the parties may submit requests to supplement the investigation. The
provision of art. 315 § 2 shall apply accordingly.

§ 6. If there 1s no need to supplement the investigation, an order is made to close it and
it is announced or its content is notified to the suspect and his defender.

Art. 325g to 3251 CPC regulate the investigation as follows:

Article 325¢g [Presentation of charges, closure of the investigation]

§ 1. It is not required to draw up a decision on the presentation of charges and to issue a
decision to close the investigation, unless the suspect is in pre-trial detention.

§ 2. The interrogation of the suspect begins with the notification of the content of the
allegation entered in the interrogation protocol. This person is considered a suspect from
the start of the interrogation.

§ 3. The suspect should be allowed to prepare for defence, and in particular to appoint
or appoint a defence lawyer.

Article 325h [Scope of investigation, limited protocol]

§ 1. The investigation may be limited to determining whether there are sufficient
grounds to bring an indictment or otherwise terminate the proceedings. However, the
actions provided for in Art. 321 § 1-5 and in art. 325g § 2, interrogate the suspect and
the victim and carry out and record in the protocols of activities that cannot be repeated.
Consolidation of other evidence activities takes place in the form of a protocol limited
to the recording of the most important statements of persons participating in the
activities; the provision of art. 148 § 2, first sentence, shall not apply.

§ 2.The provision of art. 315a applies.

Article 325i [Enquiry completed; deadline]

§ 1.The investigation should be completed within 2 months. The public prosecutor may
extend this period to 3 months, and in particularly justified cases — for a further specified
period.

§ 2. (repealed).

§ 3.The powers of the prosecutor specified in Art. 335, art. 336 and Art. 387 § 2 are also
entitled to authorities other than the public prosecutor entitled to bring and support
prosecution in cases of offences prosecuted by public indictment.
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e) Information Rights During the Investigation

While the investigation is on-going the suspect has a limited right to be informed about
potential conduct and later he/she has the right to be informed about the charges:

Article 300%%° [Suspect — obligation to be informed]

§ 1. Before the first interrogation, the suspect should be instructed about his rights: to
provide explanations, to refuse to provide explanations or to refuse to answer questions,
to information about the content of the allegations and their changes, to submit requests
for investigation or investigation activities, to use the assistance of a defence including
to apply for a public defender in the case specified in Art. 78 and on the content of art.
338D, to the final acquaintance with the materials of the preparatory proceedings, as well
as the powers referred to in art. 23a § 1, art. 72 § 1, art. 156 § 5 and 5a, art. 301, art. 335,
art. 338a and art. 387 and about the obligations and consequences indicated in art. 74,
art. 75, art. 133 § 2, art. 138 and Art. 139. The caution should be given to the suspect in
writing; the suspect confirms receipt of the instruction with his signature.

§ 2. Prior to the first interrogation or immediately after the determination of the victim,
if his interrogation is waived, the victim is instructed about having the status of a party
to the proceedings in the preparatory proceedings and the ensuing rights, in particular:
those activities referred to in art. 51, art. 52 and Art. 315-318, to use the assistance of a

289 Art. 300. [Podejrzany — obowigzek pouczenia]

§ 1. Przed pierwszym przestuchaniem nalezy pouczyé podejrzanego o jego uprawnieniach: do skfadania
wyjasnien, do odmowy sktadania wyjasnien lub odmowy odpowiedzi na pytania, do informacji o tresci zarzutow
iich zmianach, do sktadania wnioskéw o dokonanie czynnosci $ledztwa lub dochodzenia, do korzystania z pomocy
obroncy, w tym do wystapienia o obronce z urzgdu w wypadku okre§lonym w art. 78 oraz o tresci art. 338b, do
koncowego zaznajomienia z materialami postgpowania przygotowawczego, jak rowniez o uprawnieniach
okreslonych w art. 23a § 1, art. 72 § 1, art. 156 § 5 Sa, art. 301, art. 335, art. 338a i art. 387 oraz o obowiazkach
i konsekwencjach wskazanych w art. 74, art. 75, art. 133 § 2, art. 138 i art. 139. Pouczenie nalezy wreczy¢
podejrzanemu na pi$mie; podejrzany otrzymanie pouczenia potwierdza podpisem.

§ 2. Przed pierwszym przestuchaniem albo niezwlocznie po ustaleniu pokrzywdzonego, jezeli odstepuje si¢ od
jego przestuchania, poucza si¢ pokrzywdzonego o posiadaniu statusu strony procesowej w postepowaniu
przygotowawczym oraz o wynikajacych z tego uprawnieniach, w szczeg6lnosci: do skladania wnioskow o
dokonanie czynnosci $ledztwa lub dochodzenia i warunkach uczestniczenia w tych czynnosciach, okreslonych w
art. 51, art. 52 i art. 315-318, do korzystania z pomocy pelnomocnika, w tym do ztozenia wniosku o wyznaczenie
petnomocnika z urzgdu w okolicznosciach wskazanych w art. 78, jak rowniez o uprawnieniach okreslonych w art.
23a § 1, art. 156, art. 204, art. 306 i art. 315a oraz o obowiazkach i konsekwencjach wskazanych w art. 138 i art.
139. Pouczenie obejmuje rowniez informacje o: mozliwo$ciach naprawienia szkody przez oskarzonego lub
uzyskania kompensaty panstwowej, dostepie do pomocy prawnej, dostepnych $rodkach ochrony i pomocy, o
ktérych mowa w ustawie z dnia 28 listopada 2014 r. o ochronie i pomocy dla pokrzywdzonego i $wiadka, pomocy
przewidzianej w art. 43 § 8 Kodeksu karnego wykonawczego, mozliwos$ci wydania europejskiego nakazu ochrony,
organizacjach wsparcia pokrzywdzonych, tresci art. 337a oraz mozliwo$ci zwrotu kosztow poniesionych w
zwigzku z udzialem w postepowaniu. Pouczenie nalezy wreczy¢ pokrzywdzonemu na pismie; pokrzywdzony
otrzymanie pouczenia potwierdza podpisem. W razie odstgpienia od przestuchania pokrzywdzonego pouczenie
podlega doreczeniu.

§ 3. Przed pierwszym przestuchaniem poucza si¢ $wiadka o jego uprawnieniach i obowigzkach okreslonych w art.
177-192a oraz dostepnych srodkach ochrony i pomocy, o ktérych mowa w ustawie z dnia 28 listopada 2014 r. o
ochronie i pomocy dla pokrzywdzonego i $wiadka.

§ 4. Minister Sprawiedliwosci okresli, w drodze rozporzadzenia, wzory pisemnych pouczen, o ktérych mowa w §
1-3, majac na wzgledzie konieczno$¢ zrozumienia pouczenia takze przez osoby niekorzystajace z pomocy obroncy
lub pelnomocnika.
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proxy, including to submit an application for the appointment of a proxy ex officio in
the circumstances indicated in art. 78, as well as the rights specified in Art. 23a § 1, art.
156, art. 204, art. 306 and Art. 315a and about the obligations and consequences indi-
cated in art. 138 and Art. 139. The instruction also includes information about: Act of
28 November 2014 on protection and assistance for the victim and the witness, assis-
tance provided for in art. 43 § 8 of the Executive Penal Code, the possibility of issuing
a European protection order, victim support organisations, the content of Art. 337a and
the possibility of reimbursement of costs incurred in connection with participation in the
proceedings. The instruction should be given to the injured party in writing; the ag-
grieved party confirms the receipt of the instruction with his/her signature. In the event
of withdrawal from the questioning of the injured party, the instruction shall be deliv-
ered.

§ 3. Before the first interrogation, the witness is instructed about his rights and obliga-
tions specified in art. 177-192a and the available protection and assistance measures
referred to in the Act of 28 November 2014 on protection and assistance for the victim
and the witness.

§ 4. The Minister of Justice shall determine, by regulation, the patterns of written in-
structions referred to in § 1-3, taking into account the need to understand the instructions
also by persons who do not use the assistance of a defender or attorney.

Article 301>°° [Hearing in the presence of a defence lawyer]
At the request of the suspect, he should be interrogated with the participation of the
appointed defender. The failure of a defence attorney to appear does not stop the hearing.

Article 313%! [Order to lay charges]

§ 1. If the data existing at the time of the initiation of the investigation or collected in
the course of the investigation justify the suspicion that the act was committed by a
specific person, an order is drawn up to present the charges, it is immediately announced
to the suspect and the suspect is interrogated, unless the announcement of the order or

290 Art. 301. [Przestuchanie w obecnosci obroncy] Na Zadanie podejrzanego nalezy przestuchaé go z udziatem
ustanowionego obroncy. Niestawiennictwo obroncy nie tamuje przestuchania.

21 Art. 313. [Postanowienie o przedstawieniu zarzutéw]

§ 1. Jezeli dane istniejace w chwili wszczecia $ledztwa lub zebrane w jego toku uzasadniaja dostatecznie
podejrzenie, ze czyn popelnita okre§lona osoba, sporzadza si¢ postanowienie o przedstawieniu zarzutéw, oglasza
je niezwlocznie podejrzanemu i przesluchuje si¢ go, chyba ze ogloszenie postanowienia lub przestuchanie
podejrzanego nie jest mozliwe z powodu jego ukrywania si¢ lub nieobecnos$ci w kraju.

§ 2. Postanowienie o przedstawieniu zarzutow zawiera wskazanie podejrzanego, doktadne okreslenie zarzucanego
mu czynu i jego kwalifikacji prawne;.

§ 3. Podejrzany moze do czasu zawiadomienia go o terminie zaznajomienia z materiatami §ledztwa zada¢ podania
mu ustnie podstaw zarzutow, a takze sporzadzenia uzasadnienia na piSmie, o czym nalezy go pouczy¢.
Uzasadnienie dorgcza si¢ podejrzanemu i ustanowionemu obroficy w terminie 14 dni.

§ 4. W uzasadnieniu nalezy w szczegdlnosci wskazac, jakie fakty i dowody zostaty przyjete za podstawe zarzutow.
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the questioning of the suspect is not possible due to his hiding or absence from the coun-
try.

§ 2. The decision on the presentation of the charges contains an indication of the suspect,
a precise description of the alleged act and his legal classification.

§ 3. The suspect may, until he is notified of the date of becoming acquainted with the
materials of the investigation, demand that he be provided orally with the grounds for
the allegations, as well as a written justification, of which he should be instructed. The
justification shall be delivered to the suspect and the appointed defence counsel within
14 days.

§ 4. The justification should in particular indicate what facts and evidence were used as
the basis for the allegations.

f) Complaint the Objection

If the investigation is over, the suspect may have a right to recall and object to certain
acts of the investigation authorities:

Chapter 50 Complaint and objection

Article 459%°?

§ 1. A complaint may be lodged against the court’s decisions closing the way to a
judgment, unless the law provides otherwise.

§ 2. A complaint may also be made against the provisions on the precautionary measure
and other provisions in the cases provided for in the Act.

§ 3. The parties, as well as the person directly affected by the decision, are entitled to a
complaint, unless the law provides otherwise.

292 Rozdzial 50 Zazalenie i sprzeciw

Art. 459. [Postanowienia podlegajace zaskarzeniu]

§ 1. Zazalenie przystuguje na postanowienia sadu zamykajace droge do wydania wyroku, chyba ze ustawa stanowi
inaczej.

§ 2. Zazalenie przystuguje takze na postanowienia co do srodka zabezpieczajacego oraz na inne postanowienia w
wypadkach przewidzianych w ustawie.

§ 3. Zazalenie przystuguje stronom, a takze osobie, ktorej postanowienie bezposrednio dotyczy, chyba ze ustawa
stanowi inaczej.
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4.

Results of an Investigation: A Criminal Process Deciding on Acquittal or
Judgement?

The results of an investigation may lead to a criminal or financial penal process and a
court will adjudicate the case presented by the Polish Prosecutor.

The Criminal Code contains the penalties and custodial sentences for PIF offences (see

above —

The Legal Scenery, Location and Wording of the PIF offences in Poland, B. 1. 90.).

The area of revenue-related offences is either regulated by the Fiscal Penal Code (KKS)
or the Customs Code. The Special Investigation Authorities for these sectors (such as
the KAS) and the CBA for corruption offences will decide on the basis of the respective

acts.

The National Revenue Administration explains and defines this special area as follows:

250

“In all cases of fiscal offences and fiscal misdemeanors, common courts or military
courts adjudicate, which excludes the powers of administrative financial authori-
ties to adjudicate on guilt and punishment for fiscal crimes and fiscal petty of-
fences. The exception is fine proceedings, as a special procedure applicable in the
case of fiscal offences.

A tax offence is an act prohibited by the Penal Code under the threat of a fine
specified in daily rates, a penalty of restriction of liberty or a penalty of imprison-
ment.

[Imposition of a Fine]

When imposing a fine, the court specifies the number of rates and the amount of
one daily rate, and unless the Code provides otherwise, the lowest number of rates
is 10, the highest - 720. However, the amount of the daily rate may not be lower
than one-thirtieth of the minimum wage or exceed four hundred times it..

The minimum remuneration is the remuneration for work determined on the basis
of the Act of 10 October 2002 on the minimum remuneration for work (Journal of
Laws of 2020, item 2207). In turn, in accordance with the Regulation of the Coun-
cil of Ministers of September 13, 2022 on the amount of the minimum remunera-
tion for work and the amount of the minimum hourly rate in 2023 (Journal of Laws
of 2022, item 1952), from January 1 to June 30 2023, the minimum remuneration
for work is PLN 3,490.00, and from July 1 to December 31, 2023, the minimum
remuneration for work will be PLN 3,600.00.

Unless otherwise provided by the Code, imprisonment lasts for the shortest 5 days,
and for the longest - 5 years; it is measured in days, months and years.

A fiscal offence is an act prohibited by the Penal Code under the penalty of a fine
specified in the amount, if the amount of the depleted or threatened with depletion
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of public law receivables or the value of the subject of the act does not exceed five
times the amount of the minimum wage at the time of its commission.
A tax offence is also another prohibited act, if the code so provides.
A fine for committing a fiscal offence may range from one tenth to twenty times
the amount of the minimum wage, unless the Code provides otherwise. In addition,
for committing a tax offence, the financial authority of the preparatory proceedings
may also impose a fine on the offender by means of a penalty ticket within the
limits not exceeding five times the amount of the minimum wage.
A necessary condition for bringing the perpetrator to criminal liability for fiscal
offences and fiscal offences is, apart from meeting the characteristics of the pro-
hibited act by the perpetrator, the existence of a subjective element, i.e. proving
the perpetrator’s guilt. A tax offence or a fiscal misdemeanor may, as a rule, be
committed only intentionally, and unintentionally only when the code so provides.
A prohibited act is committed intentionally if the perpetrator intends to commit it,
1.e. wants to commit it or, anticipating the possibility of committing it, consents to
it. A prohibited act is committed unintentionally if the perpetrator, having no in-
tention of committing it, nevertheless commits it as a result of failing to exercise
caution required in the given circumstances, even though the possibility of com-
mitting this act was foreseen or could have been foreseen. prohibited, whose social
harmfulness is negligible.
The special part of the Fiscal Penal Code contains individual types of fiscal of-
fences and fiscal offences which, due to the type of violated standards, have been
classified in separate chapters concerning:

- tax crimes and fiscal offences against tax obligations and settlements for subsidies
or grants (Articles 54—84 of the Penal Code),

- tax crimes and fiscal offences against customs duties and the rules of foreign trade
in goods and services (Articles 85-96 of the Penal Code),

- tax crimes and tax offences against foreign exchange trading (Articles 97-106 of
the Penal Code),

- tax offences and fiscal offences against the organisation of gambling games (Arti-
cles 107-111 of the PCC).”?%3

293 See Ministry of Finance — National Revenue Administration, Trasza, Honorata, https://www.gov.pl/web/kas/
sprawy-karne-skarbowe. Accessed 6 August 2024.
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5. Enforcement of Judgements against PIF-Acquis Offenders

Last but not least it can be shortly summed up, what kind of steps follow a judgement
in Poland and which Act applies. If an accused is convicted with a PIF-Acquis offence
(see above — 90

The Legal Scenery, Location and Wording of the PIF offences in Poland), the judgments
will need to be enforced by Polish authorities. The enforcement of these judgements in
criminal proceedings, in proceedings in cases of tax crimes and tax offences and in pro-
ceedings in cases of misdemeanors is regulated by the Executive Penal Code of June 6
1997 (as amended 2023 Journal of Laws / Ustawa z dnia 6 czerwca 1997 r. Kodeks
karny wykonawczy). This Act contains provisions on the executing authorities, the re-
spect and dignity of the convicted person, the control and constant penitentiary supervi-
sion.
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F. OLAF-Regulation (EU, EURATOM) No 883/2013
I. National References of the OLAF Regulation (Art. 3-8)

1. General Remarks

Only recently in May 2023 the Reporters Foundation, an investigative forum has re-
ported in a FRONTSTORY .PL about fraud with structural funds in Poland.?** The EU
Body, which can operate in Poland and help to discover spending irregularities and
frauds with EU money is OLAF. OLAF operates on the basis of the OLAF Regulation.
It is questionable what kind of national law could help OLAF and which is applicable
in cases of resistance of economic operators.

The Report revealed:

“[R]ecently [2022/2023] in Poland, fraudsters are finding new ways to
embezzle EU funds. One such way is to extort money for various types of IT
projects (creating websites or software), which turn out to be fakes. OLAF
estimates that up to €11 million was siphoned off in this way in 2021.
Organized crime is also a problem in Poland. Among other things, in Poland,
the illegal production of cigarettes is more often noticed. As a result of one
operation carried out by OLAF (together with Interpol, Eurojust and
Europol) in several countries in 2021, 6.7 million illegal cigarettes and 2.6
tonnes of raw tobacco and half a tonne of drugs were arrested, fifteen
smugglers were arrested and over 200 forged documents detected. The crimi-
nals acted in Poland.

Poland is a country where the most important state bodies are governed by
one political environment. The populist United Right coalition, which has
been in power since 20135, decides how to distribute EU funds, and also ma-
nages the institutions responsible for prosecuting corruption. The Central
Anti-Corruption Bureau (CBA) reports to Minister Mariusz Kaminski, an MP
from the ruling party. In 2015, Kaminski was convicted against a final judg-
ment for exceeding his powers during one of the CBA’s operations. In
November 2015, before the verdict became final, Polish President Andrzej
Duda, elected a few months earlier (also from PiS), applied the law of pardon
to him.

24 Bodoky T, Fiilosp O (Atlatszo), Tchobanov A (BIRD), Plzdkova K (Investigace), Sepiolo M
(FRONTSTORY.PL) 2023, Millions Stolen From EU (II), Article on Frontstory.pl, 5.5.2023, online:
https://frontstory.pl/fundusze-ue-defraudacja-korupcja-occrp/. Accessed 6 August 2024.
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Since 2016, the investigations into the embezzlement of EU funds have been
monitored by the Polish National Prosecutor’s Office. In 2016-2022, it was
headed by Bogdan Swieczkowski, a prosecutor and politician closely
associated with Zbigniew Ziobro. He was replaced by Dariusz Barski, a for-

mer PiS parliamentarian. ">

a) OLAF’s Role and Task

In Poland the European-Anti-Fraud Office is reffered to with the term “Urzqd do spraw
Zwalczania Naduzyé Finansowych”.?°¢ This term can equally be used for the national
control bodies. OLAF’s task and role as well as it actions are determined primarily by
Union law. The history of OLAF can be traced back to the early 2000s and its
predecessor UCLAF.?7 OLAF has a renewed role within the changed anti-fraud archi-
tecture of the Union in the 2020s and is an important actor against fraud within the
Multi-annual framework legislation and the Union’s policies, which depend on the ac-
tion of the Member States and the agreements concluded on the political levels.

b) Information Flow

The information flow to OLAF has been described in a 2012 Study by experts of the
Council of the European Union:

“On a central level contacts between OLAF and the Prosecution Service are
with the Department for the Fight against Organised Crime and Corruption
for cases which are related to organised crime37, for other cases the Depart-
ment for Preparatory Proceedings is responsible38. However, during inves-
tigations prosecutors in the various units for the fight against organised
crime or financial crime in the appellate and regional offices cooperate with
OLAF, and can be in direct contact with it (Article 316). Under article 317
of the Regulation those prosecutors can ask OLAF in EU fraud cases for
information or request OLAF to give access to its findings or to take coordi-
nation measures. OLAF has to be given, by the prosecution service and
within the limits laid down by the law, information or access to the collected
evidence for the purpose of the performance of its duties. This last provision
is in line with article 7 of Regulation (EC) n® 1073/199939. Additionally,
one Polish prosecutor is an expert seconded to OLAF. These cooperation

25 Bodoky T, Fiilop O (Atlatszo), Tchobanov A (BIRD), Plzékova K (Investigace), Sepiolo M
(FRONTSTORY.PL) 2023, Millions Stolen From EU (II), Article on Frontstory.pl, 5.5.2023, online:
https://frontstory.pl/fundusze-ue-defraudacja-korupcja-occrp/. Accessed 6 August 2024.

6 Krawczak 2021, pp. 24-40.

27 See Hauck, EU Fraud Commentary [soon to be published)], Chronology Part 3 and 4 as well as the Commentary
on Art. | OLAF Regulation.
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mechanisms ensure the transfer of information to OLAF on the outcome of

relevant criminal proceedings.” 2%8

Thus it can be concluded that formely Polish Legislators used to set-up rules concerning 3
the transmission of data to OLAF or the right to request information from OLAF in
Regulations of the justice Minister, which have in fact not the quality of a law passed

by parliament.?”’

¢) OLAF’s Working Area

In addition to that OLAF and its investigators shall follow internal guidelines®®’, 4
manuals on procedures®’! reports and working arrangements with union partners*?? as
well as Administrative Cooperation Agreements (ACAs) with national partners, EU
external actors®®®. OLAF issues compendia, researches itself, organizes meetings and
conferences and workshops for its national partners. All of these non-binding guides and
handbooks might be useful in the course of investigations.’* The statistics on latest
actions and the past year can be deduced from the OLAF Reports, equal to the new
EPPO’s annual report and the PIF Report, which is issued by the EU Commission in
close cooperation with OLAF, IBOAs and the EPPO as well as the input from ECA and

national AFCOS, governments and researchers.

d) OLAF Within the EU’s Anti-Fraud Architecture

The European Anti-fraud office is well accommodated in the Union anti-fraud 5
architecture these days (see EU Fraud Commentary, Art. 1 PIF Directive) and the
academic research is extensive and long lasting since the 2000s.3% Last decade’s
landmark judgement “Sigma Orionis SA vs European Commission”, decided by the

298 See Council of the European Union 2017.

299 See Regulation of 24 March 2010 of the Justice Minister containing rules for the organisation of the prosecution
service. This Regulation has been repealed.

300 See European Commission (OLAF) 2021; OLAF 2021; European Commission (OLAF) 2016.

301 Briiner 2009, whereby it is unclear if certain Manuals are really still used by investigators and the Office staff.
302 OLAF, Working Arrangement between EPPO & OLAF, Point 4: “Exchange of information”, 4.5 and 4.6 (cross
double check between the databases for a PIF offence action), 5 (“Mutual Reporting and transmittsion of potential
cases”), 5.1, 5.1.1.European Commission — “Agreement establishing the modalities of cooperation between the
European Commission and the European Public Prosecutor’s Office” 18 June 2021, Art. 5 para 1, 4, 5 (“Reporting
by the Commission”) in combination with Annex I Contact points: “information will be trasnmitted via the head
of OLAF to the head of operation at EPPO/central office”, Annex III.A (“Information on the Initiation of an
Investigation — template”).

303 Prosecution Office of Poland and OLAF. See State of Play — July 2022 Administrative Cooperation
Arrangements (ACAs) with partner authorities in non-EU countries and territories and counterpart ad-ministrative
investigative services of International Organisations, online: https://anti-fraud.ec.europa.eu/system/files/2022-
07/list_signed acas_en.pdf. Accessed 6 August 2024.

304 See European Commission (OLAF) 2011; European Commission (OLAF) 2017b; European Commission
(OLAF) 2013; European Commission (DG regional Policy) 2009; European Commission (DG Policy, U2) 2017.
305 Briiner 2001, pp 17-26; Briiner 2009; Briiner 2008, pp 859-872; Gellert 2009, pp 85-88.
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European General Court’%, clarified the application of national law and Union law?"’ in
relation to external investigations of OLAF.?%® In the light of this jurisprudence the
resistance to the actions of OLAF, in order to awaken national law, might be a defence
strategy that Economic operators use. If this is the case, OLAF has to rely on national
homologue investigators and thus as well limitations, thresholds and conditions of
national law i.e. investigative powers in various areas of budget spending and structural
funds (direct management) and revenue-related obligations (indirect management).

e) Current Debates

Current debates evolve around the effectiveness of investigations with regard to digital
evidence by virtue of the Regulation 2185/96, which stems in parts from a more
analogue society.>*® More and more questions are raised if the analogue society in law
enforcement and the area of criminal justice is a problem of the digital age and presents
obstacles to effective investigations. The access to bank accounts and registers if highly
important for OLAF investigators as well as their national homologues. The relationship
to the EPPO, especially the regional centres of the EDPs in the present country should
be close. In addition to that the external investigations require a good coordination,
which shall be governed by the relevant AFCOS (see below Art. 12a OLAF Regulation),
which has been part of the current study and answered a questionnaire or commented
and reviewed (for some countries that are very prone to frauds or countries that have
recently changed their anti-fraud prevention in order to fulfil the requests for a national
anti-fraud prevention strategy) Part B. of this volume.

f) OLAF Reports

Another question and debate has ever since existed concerning the Reports of OLAF
(cf. Art. 11), which can and shall constitute evidence — even — in national criminal trials.
They concern EPPO cases (see Art. 23—-28 EPPO Regulation) or cases below the
thresholds for which the EDPs could exercise their competence and jurisdiction on
behalf of the EPPO. This area has been well researched by Luchtman/Vervaele/Ligeti
and others in OLAF studies from the last decade, which we can refer to.3!°

306 GC (aka CFI), Case T-48/16, 3.5.2018, Sigma Orionis SA v. Commission, paras. 70 et seq., 80-81 published
in the electronic Reports of Cases (Court Reports — general) and in the OJ, 01/06/2018.

307 See de Bellis 2021, pp 431 et seq.; Herrnfeld, in: Herrnfeld et al 2021, pp. 426 et seq.; recently Wouters, in:
Wouters et al 2020, pp 132 et seq.

308 de Bellis 2021, pp 431 et seq.; see OLAF Website, List of rulings of the Court of Justice of the EU concerning
OLAF, online: https://anti-fraud.ec.europa.eu/about-us/legal-background/list-rulings-court-justice-eu-concerning
-olaf _en (last consulted 31.3.2022).

309 See Carrera et al 2021.

310 See Luchtman/Vervaele 2017.
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g) Structure of the Compendium Part E

The volume Part E, similar to the parts on the EPPO and its investigative powers, gives
a « bilingue » collection of the relevant laws — including the recently adopted on-the-
spot checks laws (in relation to Regulation (EC) 2185/96) of certain countries — in
relation to investigations and investigative powers as well as examples from Case law
and trials, which relied upon evidence gathered by OLAF (Selected Case Studies from
our jurisprudence and judgement studies). In addition to the analysis parts of this chapter
mentioned above the national authorities and the role of the special unit, body or agency
in the countries Federal Ministry of Finances (e.g. in Germany the AFCOS is part of the
Federal Ministry of Finance, Referat E6a) is explained below.

Art. 1 Objectives and Tasks

1. In order to step up the fight against fraud, corruption and any other illegal activity
affecting the financial interests of the European Union and of the European Atomic En-
ergy Community (hereinafter referred to collectively, when the context so requires, as
‘the Union’), the European Anti-Fraud Office established by Decision 1999/352/EC,
ECSC, Euratom (‘the Office’) shall exercise the powers of investigation conferred on
the Commission by:

(a) The relevant Union acts; and

(b) The relevant cooperation and mutual assistance agreements concluded by the Union
with third countries and international organisations.

2. The Office shall provide the Member States with assistance from the Commission in
organising close and regular cooperation between their competent authorities in order to
coordinate their action aimed at protecting the financial interests of the Union against
fraud. The Office shall contribute to the design and development of methods of prevent-
ing and combating fraud, corruption and any other illegal activity affecting the financial
interests of the Union. The Office shall promote and coordinate, with and among the
Member States, the sharing of operational experience and best procedural practices in
the field of the protection of the financial interests of the Union, and shall support joint
anti-fraud actions undertaken by Member States on a voluntary basis.

3. This Regulation shall apply without prejudice to:

(a) Protocol No 7 on the privileges and immunities of the European Union attached to
the Treaty on European Union and to the Treaty on the Functioning of the European
Union,;

(b) the Statute for Members of the European Parliament;

(c) the Staff Regulations;

(d) Regulation (EU) 2016/679 of the European Parliament and of the Council;

(e) Regulation (EU) 2018/1725 of the European Parliament and of the Council
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4. Within the institutions, bodies, offices and agencies established by, or on the basis of,
the Treaties (‘institutions, bodies, offices and agencies’), the Office shall conduct ad-
ministrative investigations for the purpose of fighting fraud, corruption and any other
illegal activity affecting the financial interests of the Union. To that end, it shall inves-
tigate serious matters relating to the discharge of professional duties constituting a der-
eliction of the obligations of officials and other servants of the Union liable to result in
disciplinary or, as the case may be, criminal proceedings, or an equivalent failure to
discharge obligations on the part of members of institutions and bodies, heads of offices
and agencies or staff members of institutions, bodies, offices or agencies not subject to
the Staff Regulations (hereinafter collectively referred to as ‘officials, other servants,
members of institutions or bodies, heads of offices or agencies, or staff members’).

4a. The Office shall establish and maintain a close relationship with the European Public
Prosecutor’s Office (EPPO) established in enhanced cooperation by Council Regulation
(EU) 2017/1939 ( 3 ). That relationship shall be based on mutual cooperation, infor-
mation exchange, complementarity and the avoidance of duplication. It shall aim in par-
ticular to ensure that all available means are used to protect the financial interests of the
Union through the complementarity of their respective mandates and the support pro-
vided by the Office to the EPPO.

5. For the application of this Regulation, competent authorities of the Member States
and institutions, bodies, offices and agencies may establish administrative arrangements
with the Office. Those administrative arrangements may concern, in particular, the
transmission of information, the conduct of investigations and any follow-up action.

Art. 2 of the OLAF Regulation contains definitions, which apply for all assessments of
Seconded National Experts, Investigators, AFCOS staff or national authorities manag-
ing structural funds or other EU programmes. It might be cited e.g. for an OLAF Report
(see = Art. 11 below) in order to subsume a conduct, which was investigated. The def-
initions have legal value and force. They stem from the original legislator of the Regu-
lation. They are open to interpretation by parties and courts:

Art. 2 Definitions

For the purposes of this Regulation:

(1) ‘financial interests of the Union’ shall include revenues, expenditures and assets
covered by the budget of the European Union and those covered by the budgets of the
institutions, bodies, offices and agencies and the budgets managed and monitored by
them,;

(2) “irregularity’ shall mean ‘irregularity’ as defined in Article 1(2) of Regulation (EC,
Euratom) No 2988/95;

(3) ‘fraud, corruption and any other illegal activity affecting the financial interests of the
Union’ shall have the meaning applied to those words in the relevant Union acts and the
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notion of ‘any other illegal activity’ shall include irregularity as defined in Article 1(2)
of Regulation (EC, Euratom) No 2988/95;

(4) ‘administrative investigations’ (‘investigations’) shall mean any inspection, check or
other measure undertaken by the Office in accordance with Articles 3 and 4, with a view
to achieving the objectives set out in Article 1 and to establishing, where necessary, the
irregular nature of the activities under investigation; those investigations shall not affect
the powers of the EPPO or of the competent authorities of Member States to initiate and
conduct criminal proceedings;

(5) ‘person concerned’ shall mean any person or economic operator suspected of having
committed fraud, corruption or any other illegal activity affecting the financial interests
of the Union and who is therefore subject to investigation by the Office;

(6) ‘economic operator’ shall have the meaning applied to that term by Regulation (EC,
Euratom) No 2988/95 and Regulation (Euratom, EC) No 2185/96;

(7) ‘administrative arrangements’ shall mean arrangements of a technical and/or opera-
tional nature concluded by the Office, which may in particular aim at facilitating the
cooperation and the exchange of information between the parties thereto, and which do
not create additional legal obligations;

(8) ‘member of an institution” means a member of the European Parliament, a member
of the European Council, a representative of a Member State at ministerial level in the
Council, a member of the Commission, a member of the Court of Justice of the Euro-
pean Union (CJEU), a member of the Governing Council of the European Central
Bank or a member of the Court of Auditors, with respect to the obligations imposed by
Union law in the context of the duties they perform in that capacity.

2. Art. 3 External investigations

a) On the spot-checks and
inspections — Renouncing the
applicable national law — Para

b) Assistance needed,
competent authorities and
access to information in the
Member States, para 5......... 264
c) Resistance by the economic
operator vs. law enforcement
and effective investigations,
para 6 or the new model and the
relevance of resistance or

conformity of the Economic
Operator...........eeeeeeeeeeeennnnnns 264
d) The basic principle of
conformity to Regulations
2185/96 and 883/2013......... 264
aa. Submission: Compliance
with Union law ................ 264
bb. Resistance: Assistance in
conformity with national
procedural rules applicable

e) Competent authorities....265
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260

f) National law and “checks
and inspections” of OLAF

aa. Administrative procedure
in general...........ccceeeeen.. 272
bb. Special administrative
powers and provisions in
certain areas of revenue and
expenditure...................... 274
(1) Administrative
Provisions .................... 275
(a) Administrative
provisions in the area of
customs duties and value
added tax (VAT) =
TEVENUEL......cereeeeeeee 275
(aa) Principle of
investigation and
General principles

(cc)Tax and customs
investigation (Customs
Code/General Tax

(b) Administrative
provisions in the area of
structural funds and
internal policies (interne
Politiken) = expenditure

(c) Administrative
provisions in the area of

Poland

the common organisation
of the markets=
expenditure

(a) Investigative powers
in the area of customs
duties and VAT (General

Tax Code)................. 287
(aa) Customs Duties
Area......cccoovvunnnne. 287

(bb) Tax Area........ 288
(b) Investigative powers
in the area of structural
funds and internal
policies........ccuueeeen... 291
(c) Investigative powers
in the area of direct
expenditure............... 291
(d) Provisions in the area
of external aid =
expenditure............... 293

(3) Protection of
information .................. 294

(a) Tax secrecy (General
Tax Code) and Banking
Secrecy.....ooovveunnnnee. 294
(b) Customs secrecy
(Administrative laws)

(c) Data secrecy (Data
protection laws)........ 300

(4) Investigation and
Inspection reports
(Customs Code, General

Tax Code).....ccccuvvveeee.. 300
(5) Support to the
INSPECtorS......cuvveeennnnee. 305
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(6) Collection and
Preservation of Evidence
(Customs Code, General

Tax Code)......cceeveeeeee. 307
(7) The Right to Inspect
the Files......cccccceeeennnn. 309

g) A closer Look at Single
Investigation Measures ....... 310
aa. Interviewing/Questioning
of “persons concerned” (in
relation to
suspects/defendants)........ 310
bb. The taking of statements
from Economic Operators

cc. Interviewing/Questioning

of witnesses.......ccccccuuue... 313

dd. Inspections................. 314
(1) According to the

(3) Inspection and Control

Rights for Searches etc. in

the Customs Area......... 322
ee. Searches and Seizures:
The Enforcement authorities

(1) Act on Enforcement
ACtIVILIES ..oeevniriieannnnne 328
(2) Act on the National tax
and Revenue Authority

ff. The seizure of digital
forensic evidence including
bank account information

gg. Acquisition of digital
evidence .......cccoevuveeeeennnn 341
hh. Digital forensic
operations within inspections

General Administrative or on-the-spot checks....... 341

Procedure Code............ 314 ii. Investigative missions in
(2) Inspections in the Tax third countries.................. 342
Area....cccciiiiiiiieeeeee, 315 h) National procedural rules

(a) General Rules......317 for “checks and inspections” by
(b) Special Rules and the assisting national authority
Powers of the Inspector L, 342
........................... 319 1) Cooperation and mutual
assistance agreements.......... 342

[...] 2. The Office shall carry out on-the-spot checks and inspections in accordance
with this Regulation and, to the extent not covered by this Regulation, in accordance
with Regulation (Euratom, EC) No 2185/96.

4. Where, in accordance with paragraph 3 of this Article, the economic operator con-
cerned submits to an on-the-spot check and inspection authorised pursuant to this
Regulation, Article 2(4) of Regulation (EC, Euratom) No 2988/95, the third sub-
paragraph of Article 6(1) of Regulation (Euratom, EC) No 2185/96 and Article 7(1) of
Regulation (Euratom, EC) No 2185/96 shall not apply insofar as those provisions re-
quire compliance with national law and are capable of restricting access to information
and documentation by the Office to the same conditions as those that apply to national
administrative inspectors.
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5. At the request of the Office, the competent authority of the Member State concerned
shall, without undue delay, provide the staff of the Office with the assistance needed in
order to carry out their tasks effectively, as specified in the written authorisation referred
to in Article 7(2).

The Member State concerned shall ensure, in accordance with Regulation (Euratom,
EC) No 2185/96, that the staff of the Office are allowed access to all information,
documents and data relating to the matter under investigation which prove necessary
in order for the on-the-spot checks and inspections to be carried out effectively and
efficiently, and that the staff are able to assume custody of documents or data to en-
sure that there is no danger of their disappearance. Where privately owned devices
are used for work purposes, those devices may be subject to inspection by the Office.
The Office shall subject such devices to inspection only under the same conditions and
to the same extent that national control authorities are allowed to investigate privately
owned devices and where the Office has reasonable grounds for suspecting that their
content may be relevant for the investigation.

6. Where the staff of the Office find that an economic operator resists an on-the-spot
check and inspection authorised pursuant to this Regulation, namely where the econo-
mic operator refuses to grant the Office the necessary access to its premises or any other
areas used for business purposes, conceals information or prevents the conduct of any
of the activities that the Office needs to perform in the course of an on-the-spot check
and inspection, the competent authorities, including, where appropriate, law enforce-
ment authorities of the Member State concerned shall afford the staff of the Office
the necessary assistance so as to enable the Office to conduct its on-the-spot check
and inspection effectively and without undue delay.

Article 2(4) of Regulation (EC, Euratom) No 2988/95

Subject to the Community law applicable, the procedures for the application of Com-
munity checks, measures and penalties shall be governed by the laws of the Member
States.

the third subparagraph of Article 6(1) of Regulation (Euratom, EC) No 2185/96

b

Subject to the Community law applicable, they shall be required to comply, with the
rules of procedure laid down by the law of the Member State concerned.
Article 7(1) of Regulation (Euratom, EC) No 2185/96
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Commission inspectors shall have access, under the same conditions as national ad-
ministrative inspectors and in compliance with national legislation, to all the information
and documentation on the operations concerned which are required for the proper con-
duct of the on-the-spot checks and inspections. They may avail themselves of the same
inspection facilities as national administrative inspectors and in particular copy relevant
documents.

On-the-spot checks and inspections may concern, in particular:

- professional books and documents such as invoices, lists of terms and conditions, pay
slips, statements of materials used and work done, and bank statements held by
economic operators,

- computer data,

- production, packaging and dispatching systems and methods,

- physical checks as to the nature and quantity of goods or completed operations,

- the taking and checking of samples,

- the progress of works and investments for which financing has been provided, and
the use made of completed investments,

- budgetary and accounting documents,
- the financial and technical implementation of subsidized projects. ]
When providing assistance in accordance with this paragraph or with paragraph 5, the
competent authorities of Member States shall act in accordance with national pro-
cedural rules applicable to the competent authority concerned. If such assistance
requires authorisation from a judicial authority in accordance with national law, such
authorisation shall be applied for.
10. As part of its investigative function, the Office shall carry out the checks and inspec-
tions provided for in Article 9(1) of Regulation (EC, Euratom) No 2988/95 and in the
sectoral rules referred to in Article 9(2) of that Regulation in Member States and, in
accordance with cooperation and mutual assistance agreements and any other legal
instrument in force, in third countries and on the premises of international
organisations.
12. Without prejudice to Article 12¢(1), where, before a decision has been taken whether
or not to open an external investigation, the Office handles information which suggests
that there has been fraud, corruption or any other illegal activity affecting the financial
interests of the Union, it may inform the competent authorities of the Member States
concerned and, where necessary, the institutions, bodies, offices and agencies
concerned.

Without prejudice to the sectoral rules referred to in Article 9(2) of Regulation (EC,

Euratom) No 2988/95, the competent authorities of the Member States concerned shall

ensure that appropriate action is taken, in which the Office may take part, in accordance

with national law. Upon request, the competent authorities of the Member States con-
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cerned shall inform the Office of the action taken and of their findings on the basis of
information referred to in the first subparagraph of this paragraph.

311 but not

On-the-spot checks have been discussed in the last decade quite thoroughly
enough for all countries. For Poland, it is worth taking a closer look at the applicable

provisions.

a) On the spot-checks and inspections — Renouncing the applicable national law
—Para 2,4

The national law is renounced if the economic operator, the beneficiary, the grant
recipient etc. submits to the investigation of the Office. In this case Union law applies.

b) Assistance needed, competent authorities and access to information in the
Member States, para 5

Even in the case that Union law applies, OLAF may need the help and information from
national authorities in the Member states (managing authorities, control bodies, customs
and tax offices, etc.).

¢) Resistance by the economic operator vs. law enforcement and effective investi-
gations, para 6 or the new model and the relevance of resistance or conformity
of the Economic Operator

If the economic operator, the beneficiary, the grant recipient etc. resists this conduct has
an effect on the applicability of law. The ECJ rules in Sigma Orionis that national law
applies in the case of resistance, which means that the investigations need to be in
conformity with the national law applicable in similar national investigations.

d) The basic principle of conformity to Regulations 2185/96 and 883/2013

aa. Submission: Compliance with Union law

In the case of compliance of an Polish Economic Operator Union law applies, thus the
Regulation allows OLAF officials to conduct on-the-spot checks without prior
information of national authorities.

bb. Resistance: Assistance in conformity with national procedural rules
applicable

Does the participant, the personal or Econcomic operator concerned resist, the
Regulation indicates that OLAF has to follow national law and inform national

311 See Bovend’eerdt 2018.
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authorities that can provide assistance in conformity with national procedural rules

applicable.’!?

e) Competent authorities

The table shows non-extensively the most important competent authorities, which need
to be contacted if the Economic operator resists and thus national law applies if OLAF
wants to conduct investigations into irregularities:

Who is responsible depends on which area is affected (direct or shared management)
and which type of irregularity or fraud is suspected, as well as in which payment
(expenditure) or payment (revenue) area.

Table 7: National Authorities Operating Together with OLAF (Art. 3 OLAF Regulation)
Translated Official Term Website Reporting Irregulari-
Term ties

Department | Departament

for the Pro- | Ochrony

tection of Fi- | Interesow
nancial In- Finansowych
terests of the | Unii Europejskiej
European jako AFCOS
Union as (Anti-Fraud
AFCOS Coordination
(Anti-Fraud | Service)
Coordina-
tion Service)
See Art. 12a
OLAF Regu-
lation below
in this vol-
ume.

Customs Au- Revenue Area, contact
thorities'? via the main Customs

312 BCJ, Case T-48/16 Sigma Orionis v the Commission, mn. 112: “Finally, it should be noted that, according to
the rules applicable to the actions carried out by OLAF, the requirement to obtain a judicial authorisation, if
provided for by national law, only applies in the case of an objection raised by the economic operator and that
OLAF must then have recourse to national police forces which, according to the rules applicable to them, must
comply with national law.”

313 Customs authorities and their jurisdiction

Show other time versions of this recipe Article 69. 1. The customs authority, according to its jurisdiction, is:

1) the head of the customs and tax office — as the authority of the first instance;
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Office or the regional
offices. Reporting of
Irregularities whenever
a suspicion exists.

Supreme Najwyzsza Izba https://www.nik.gov.

Audit Office | Kontroli pl/

(NIK) Minis-

try of Eco-

nomic Devel-

opment

Managing Instytucja https://www.pois.gov. | In order to report irreg-
Authority Zarzadzajaca pl/strony/kontakt/. ularities, you should:
for the Infra- | Programem use the form (see an-
structure Infrastruktura 1 nex)

and Envi- Srodowisko or

ronment Op- send a message to the
erational e-mail address: naduzy-
Programme. cia.POIS@mfipr.gov.pl
Supervision: Infrastructure and En-
Ministry of vironment Program
Development Managing Authority
Funds and Department of Infra-
Regional structure Programs
Policy. Ministry of Develop-

ment Funds and Re-
gional Policy
Tel.: 22 273 77 01

2) director of the tax administration chamber — as:

a) the appeal body against the decision of the head of the customs and tax office,

b) the authority of the first instance in matters specified in the provisions of customs law and separate provisions,
¢) an appeal body against decisions issued by that body in the first instance, unless a specific provision provides
otherwise;

3) Head of the National Revenue Administration - as:

(a) the first instance authority in matters relating to the entry in the list referred to in Art. 52,

b) an appeal body against decisions issued in the cases referred to in point (a); and in art. 70 sec. 2;

4) the proper minister of public financies - as an appeal body against decisions issued by this body in the first
instance.

2. Higher level bodies are appeal bodies.

Article 71. The minister competent for public financies shall specify, by regulation, the local jurisdiction of the
customs authorities, taking into account, in particular, the scope of tasks performed by these authorities, as well as
the types of customs procedures under which goods may be placed. The regulation should take into account the
possibility of exercising customs supervision and customs control, as well as the economic needs of entrepreneurs.
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Fax: 22 273 89 09
E-mail: sekretari-
atDPI@mfipr.gov.pl.

Reporting irregularities
concerning projects fi-
nanced from funds
from the Infrastructure
and Environment Pro-
gramme:

In order to report irreg-
ularities, please use the
form.

Coordina-
tion of the
EU Funds
Department
Supervisor:
Ministry of
Development
Funds and
Regional
Policy. +
Special Of-
fices in Each
of the Polish
Ministries,
which dis-
tribute EU
funds.

Centre for
European
Projects in
Warsaw
Supervisor:
Ministry of
Development
Funds and

Centrum
Projektow
Europejskich w
Warszawie

https://www.gov.pl/w
eb/fundusze-
regiony/organy-
nadzorowane-lub-
podlegle.
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Regional

Policy.

European Rzecznik https://www.pois.gov. | How to submit a re-

Funds Om- | Funduszy Eu- pl/strony/o-pro- port?314

budsman ropejskich gramie/rzecznik- by phone:

funduszy-europe- -(22) 27379 17
jskich/ -(22) 273 74 28

-(22) 273 84 52
in writing to the fol-
lowing address:
Ombudsman for Euro-
pean Funds
Ministry of Funds and
Regional Policy
ul. Wspdlna 2/4,
00-926 Warsaw
electronically to the e-
mail address: Rzec-
znikfe@mfipr.gov.pl or
by filling in the form
in person (by appoint-
ment)

Office of Urzad Ochrony https://uokik.gov.pl/k | - See contact details.

Competition | Konkurencji i ontakt.php

and Con- Konsumentow?!

sumer Pro-

tection

The Polish Komisja Nadzoru | https://www.knf.gov.

Financial Finansowego®'® | pl/

Supervision

314 The competences of the European Funds Ombudsman do not include, among others:
- conducting administrative, prosecutorial and court proceedings;

- conducting proceedings conducted by public administration bodies on the basis of relevant legal provisions,

e.g. appeal proceedings within the meaning of Chapter 15 of the Implementation Act (appeal procedure);

- examining requests for public information;
- providing advice on the possibility of obtaining co-financing for projects.

315 pl. Powstancow Warszawy 1, 00-950 Warsaw, tel. 22 55 60 800, uokik@uokik.gov.pl, Office hours: 8:15 -
16:15 from Monday to Friday.

ePUAP address: /UOKIiK/SkrytkaESP NIP 5261009497, REGON 006212789.

316 hitps://bip.knf.gov.pl/bip_portal.
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Authority

(UKNF)

Public Pro- | Urzad Zamoéwien | https://www.uzp.gov.
curement Publicznych pl/

Office

Example of | Wojewodzki https://bit.ly/3M0aN
an anti- Urzad Pracy w Y4.

fraud office | Toruniu®!’
in a Voivod-
ship:
Voivodeship
Labor Office
in Torun

Nota bene: In all cases the Polish Enforcement Authorities are competent to
help OLAF with its investigations. The enforcement authorities are stipulated
by the Act on Enforcement in the Administration from 1966 (as amended 2022).

Article 5°!® [entities initiating enforcement proceedings] § 1. Those entitled to de-
mand performance by way of administrative enforcement of the obligations specified
in art. 2 is:

317 Voivodeship Labor Office in Torun, see https://wuptorun.praca.gov.pl/wykaz-zawodow-refundowanych?
p_p_id=101&p _p lifecycle=0&p p state=maximized&p_ p mode=view& 101 assetEntryld=5105012&
_101_urlTitle=5105008-naduzycia-finansowe& 101 groupld=5078407& 101 type=content& 101 struts_ac-
tion=%2Fasset_publisher%2Fview content. Accessed 6 August 2024-

318 Art. 5. [Podmioty inicjujace postepowanie egzekucyjne]

§ 1. Uprawnionym do zgdania wykonania w drodze egzekucji administracyjnej obowigzkéw okreslonych w art. 2
jest:

1) w odniesieniu do obowiazkow wynikajacych z decyzji lub postanowien organow administracji rzagdowej i or-
gandéw jednostek samorzadu terytorialnego - wlasciwy do orzekania organ I instancji, z zastrzezeniem pkt 4 i 4c;
2) dla obowigzkéw wynikajacych z orzeczen sadow lub innych organdéw albo bezposrednio z przepisow prawa -
organ lub instytucja bezposrednio zainteresowana w wykonaniu przez zobowigzanego obowigzku albo powotana
do czuwania nad wykonaniem obowigzku, a w przypadku braku takiej jednostki lub jej bezczynnosci - podmiot,
na ktorego rzecz wydane zostalo orzeczenie lub ktorego interesy prawne zostaly naruszone w wyniku
niewykonania obowiazku;

3) dla obowigzkéw wynikajacych z tytutow wykonawczych wystawionych przez ministra wlasciwego do spraw
finanséw publicznych na podstawie art. 44 ustawy o porgczeniach i gwarancjach udzielanych przez Skarb Panstwa
oraz art. 16 ustawy o udzielaniu przez Skarb Panstwa wsparcia instytucjom finansowym - minister wtasciwy do
spraw finanséw publicznych;

4) w odniesieniu do obowigzkdéw wynikajacych z wydanych przez naczelnika urzedu celno-skarbowego decyzji,
postanowien lub mandatow karnych, z przyjetych przez naczelnika urzedu celno-skarbowego zgloszen celnych,
deklaracji, informacji o optacie paliwowej, informacji o oplacie emisyjnej albo rozliczen zamknigcia - wlasciwy
naczelnik urzedu skarbowego;

4a) w odniesieniu do obowiazkéw wynikajacych z wydanych przez Szefa Krajowej Administracji Skarbowe;j
decyzji lub postanowien - naczelnik urzgdu skarbowego wiasciwy wedlug adresu siedziby Szefa Krajowej Ad-
ministracji Skarbowej, z zastrzezeniem pkt 4c;
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1) with regard to obligations arising from decisions or resolutions of government ad-
ministration bodies and local government units — the authority of the first instance
competent to adjudicate, subject to points 4 and 4c;

2) for obligations arising from decisions of courts or other authorities or directly from
legal provisions — an authority or institution directly interested in the performance of
the obligation by the obligated party or appointed to supervise the performance of the
obligation, and in the absence of such an entity or its inactivity - the entity for which
the decision was issued or whose legal interests have been violated as a result of fail-
ure to perform the obligation;

3) for the obligations resulting from the enforcement titles issued by the minister re-
sponsible for public finance pursuant to art. 44 of the Act on Sureties and Guarantees
Granted by the State Treasury and Art. 16 of the Act on providing support to financial
institutions by the State Treasury — the minister responsible for public finance;

4) with regard to the obligations arising from decisions, resolutions or fines issued by
the head of the customs and tax office, from customs declarations, declarations, infor-
mation on the fuel surcharge, information on the emission fee or closing settlements
accepted by the head of the customs and tax office - the competent head of the tax
office;

4a) with regard to the obligations arising from decisions or provisions issued by
the Head of the National Revenue Administration — the head of the tax office
competent at the address of the Head of the National Revenue Administration, subject
to point 4c;

4b) with regard to the obligations arising from decisions or provisions issued by the
director of the tax administration chamber — the head of the tax office competent at

the address of the seat of the director of the tax administration chamber;

4b) w odniesieniu do obowigzkdéw wynikajacych z wydanych przez dyrektora izby administracji skarbowej decyzji
lub postanowien - naczelnik urzedu skarbowego wiasciwy wedtug adresu siedziby dyrektora izby administracji
skarbowej;

4c) w odniesieniu do obowigzkéw wynikajacych z wydanych przez Szefa Krajowej Administracji Skarbowe;j
decyzji lub postanowien w toku postgpowania podatkowego, o ktorym mowa:

a) wart. 119g § 11 3 ustawy z dnia 29 sierpnia 1997 r. - Ordynacja podatkowa - wtasciwy naczelnik urzedu
skarbowego,

b) w art. 119g § 2 ustawy z dnia 29 sierpnia 1997 r. - Ordynacja podatkowa - organ jednostki samorzadu terytori-
alnego, na wniosek ktorego postepowanie podatkowe zostato przejete;

5) w odniesieniu do grzywien natozonych w drodze mandatu karnego w postgpowaniu w sprawach o wykroczenia,
stanowigcych dochod budzetu panstwa, z wylaczeniem grzywien nakladanych przez organy Inspekceji Transportu
Drogowego - wlasciwy naczelnik urzedu skarbowego;

6) 11 w odniesieniu do optat dodatkowych, o ktérych mowa w art. 37ge ust. 1 i 2 ustawy z dnia 27 pazdziernika
1994 r. o autostradach ptatnych oraz o Krajowym Funduszu Drogowym - wlasciwy naczelnik urzedu skarbowego.
§ 2. 12 Uprawnione do zadania wykonania, w drodze egzekucji administracyjnej, obowigzkow, o ktérych mowa
w art. 2 § 1 pkt 8 lit. a-f'i h oraz pkt 9, jest rowniez panstwo cztonkowskie lub panstwo trzecie.

§ 2a. Uprawniona do zadania wykonania, w drodze egzekucji administracyjnej, obowigzkéw, o ktorych mowa w
art. 2 § 1 pkt 8 lit. g, jest Panstwowa Inspekcja Pracy.

§ 3. W postgpowaniu egzekucyjnym wszczgtym na wniosek pafstwa czlonkowskiego lub panstwa trzeciego nie
stosuje si¢ przepisow regulujacych prawa i obowiazki wierzyciela, chyba ze ratyfikowana umowa
miedzynarodowa, ktorej strong jest Rzeczpospolita Polska, lub przepisy ustawy stanowia inaczej.
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4c) with regard to the obligations arising from decisions or provisions issued by the
Head of the National Revenue Administration in the course of the tax proceedings
referred to:

And) in art. 119g § 1 and 3 of the Act of August 29, 1997 — Tax Ordinance — the
competent head of the tax office,

b) in art. 119g § 2 of the Act of August 29, 1997 — Tax Code — the body of the local
government unit, at the request of which the tax proceedings were taken over;

5) with regard to fines imposed by means of a penalty notice in proceedings in petty
offence cases, constituting the state budget’s income, excluding fines imposed by the
Road Transport Inspection authorities - the competent head of the tax office;

6) 11 with regard to the additional fees referred to in Art. 37ge sec. 1 and 2 of the Act
of 27 October 1994 on toll motorways and the National Road Fund — the competent
head of the tax office.

§ 2. Authorised to demand performance, by way of administrative enforcement, of the
obligations referred to in Art. 2 § 1 point 8 lit. af ih and point 9 is also a Member State
or a third country.

§ 2a. Entitled to demand performance, by way of administrative enforcement, of the
obligations referred to in Art. 2 § 1 point 8 lit. g, is the National Labor Inspectorate.
§ 3. In enforcement proceedings initiated at the request of a Member State or a third
country, the provisions governing the rights and obligations of the creditor shall not
apply, unless a ratified international agreement to which the Republic of Poland is a

party, or the provisions of the Act provide otherwise.

Source: The authors.

f) National law and “checks and inspections” of OLAF

The national law for checks and inspections in Poland can be summarised like follows:

National Law Relating to Checks

- Code of Administrative Procedure®!®
- Customs Law
- Code of conduct in cases of misdemeanours

National Law Relating to Recommendations by OLAF

- Code of Criminal Procedure’2°

- Fiscal penal code’?!

- The Penal Code??2

319 Kodeks postepowania administracyjnego.
320 K odeks postepowania karnego.

321 Kodeks karny skarbowy.

322 Kodeks karny.
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aa. Administrative procedure in general

The Polish Administrative procedure in general is regulated by the Code of Administra-

tive Procedure, which aim it is to enable the Polish authorities to decide on the granting
of administrative acts — e.g. positive decisions for the allocation of sums of a certain

project etc.

The whole Act has the following structure:

Section 1. General provisions

Chapter 10. Appeals

Chapter 1. Scope

Chapter 11. Complaints

Chapter 2. General rules

Chapter 12. Resumption of proceedings

Chapter 3. Higher level authorities and
supreme authorities

Chapter 13. Repeal, change and annul-
ment of the decision

Chapter 4. Jurisdiction of authorities

Chapter 14 Simplified Proceedings

Chapter 5. Exclusion of the employee
and the authority

Section III. Special provisions in mat-
ters of social security

Chapter 6. Page

Chapter 7. Getting things done

Section IV. Participation of the prose-
cutor

Chapter 8. Deliveries

Section [Va. Administrative fines

Chapter 9. Summons

Section V. (repealed)

Chapter 10. Deadlines

Section VI. (repealed)

Section II. Procedure

Section VII. Issuing certificates

Chapter 1. Initiation of proceedings

Section VIII. Complaints and requests

Chapter 2. Metrics, protocols and anno-
tations

Chapter 1. General provisions

Chapter 2. Complaints

Chapter 3. File Sharing

Chapter 3. Conclusions

Chapter 4. Evidence

Chapter 5. Hearing

Chapter 4. Participation of the press and
social organisations

Chapter 5a. Mediation

Chapter 6. Suspension of proceedings

Chapter 5. Receiving complaints and
requests

Chapter 7. Decisions

Chapter 6. Supervision and control

Chapter 8. Settlement

Chapter 8a. Silent settlement of the
matter

Section VIIla. European administrative
cooperation

Chapter 9. Provisions

272

Section IX. Fees and costs of proceed-
ings

Section X. Final provisions
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Art. 1 of this Act outlines the main objectives of the whole Act:

Section I. General provisions

Chapter 1. Scope

Article 1°%° Scope of regulation of the act

The Code of Administrative Procedure regulates:

1) proceedings before public administration authorities in individual cases falling within
the jurisdiction of these authorities, resolved by administrative decisions or dealt with
tacitly;

2) proceedings before other state authorities and other entities when they are established
by law or under agreements to deal with the matters specified in point 1;

3) proceedings for resolving disputes over jurisdiction between the authorities of local
government units and government administration authorities and between the authorities
and entities referred to in point 2;

4) proceedings in matters of issuing certificates;

5) imposing or imposing administrative fines or granting relief in their execution;

6) the mode of European administrative cooperation.

Art. 1 para 6 is quite important as it ensures the application of Union law principles on
Polish territory, the partnership and cooperation with other MS and an equal level of
administration within the EU. According to Art. 3 para 1 1) this Act does not apply to
proceedings in fiscal criminal cases.

The administrative procedure has to follow the objective truth:

Article 7°** Principle of objective truth

In the course of the proceedings, public administration bodies guard the rule of law, ex
officio or at the request of the parties, they take all actions necessary to thoroughly clar-
ify the facts and to settle the matter, bearing in mind the public interest and the legitimate
interest of citizens.

323 Art. 1. Zakres regulacji ustawy

Kodeks postepowania administracyjnego normuje:

1) postgpowanie przed organami administracji publicznej w nalezacych do wiasciwosci tych organéw sprawach
indywidualnych rozstrzyganych w drodze decyzji administracyjnych albo zatatwianych milczaco;

2) postepowanie przed innymi organami panstwowymi oraz przed innymi podmiotami, gdy sa one powotane z
mocy prawa lub na podstawie porozumien do zatatwiania spraw okreslonych w pkt 1;

3) postgpowanie w sprawach rozstrzygania sporow o wlasciwo$¢ miedzy organami jednostek samorzadu terytori-
alnego i organami administracji rzadowej oraz mig¢dzy organami i podmiotami, o ktérych mowa w pkt 2;

4) postepowanie w sprawach wydawania zaswiadczen;

5) naktadanie lub wymierzanie administracyjnych kar pieni¢znych lub udzielanie ulg w ich wykonaniu;

6) tryb europejskiej wspdtpracy administracyjne;.

324 Art. 7. Zasada prawdy obiektywnej

W toku postgpowania organy administracji publicznej stoja na strazy praworzadnosci, z urzedu lub na wniosek
stron podejmuja wszelkie czynnosci niezb¢dne do doktadnego wyjasnienia stanu faktycznego oraz do zatatwienia
sprawy, majac na wzgledzie interes spoleczny i stuszny interes obywateli.
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According to Section 2 of the Act, which regulates the Administrative procedure, the
procedure is started either ex officio or via a request of a party:

Chapter 1. Initiation of proceedings

Article 61°% Initiation of administrative proceedings

§ 1. Administrative proceedings are initiated at the request of a party or ex officio.

§ 2. A public administration body may, due to a particularly important interest of a party,
initiate proceedings ex officio also in a case where the law requires an application by
the party. The authority is obliged to obtain the consent of the party in the course of the
proceedings, and if the consent is not obtained - discontinue the proceedings.

§ 3. The date of initiation of proceedings at the request of a party is the date of delivery
of the request to the public administration body.

§ 3a. The date of initiation of the proceedings at the request of the party submitted elec-
tronically is the date of issuing the proof of receipt referred to in art. 41 conditions for
issuing proofs of receipt the Act of November 18, 2020 on electronic deliveries.

§ 4. The initiation of the proceedings ex officio or at the request of one of the parties
must be notified to all persons who are parties to the case.

§ 5. The public administration body shall provide the information referred to in Art. 13
information provided in the case of collecting data from the data subject sec. 1 and 2 of
Regulation 2016/679, at the first action addressed to the party, unless the party has this
information and its scope or content has not changed.

bb. Special administrative powers and provisions in certain areas of revenue
and expenditure

Duties subject to enforcement and therefore part of investigations (in case of irregulari-
ties or fraud) are according to the Act on Enforcement Proceedings in Administration
the following EU-law derived duties:

325 Art. 61. Wszczecie postepowania administracyjnego

§ 1. Postepowanie administracyjne wszczyna si¢ na zadanie strony lub z urzedu.

§ 2. Organ administracji publicznej moze ze wzgledu na szczegdlnie wazny interes strony wszczac z urzedu
postepowanie takze w sprawie, w ktorej przepis prawa wymaga wniosku strony. Organ obowigzany jest uzyskac
na to zgode strony w toku postepowania, a w razie nieuzyskania zgody - postgpowanie umorzyc.

§ 3. Data wszczecia postgpowania na zadanie strony jest dzien doreczenia zadania organowi administracji pub-
licznej.

§ 3a. Data wszczgcia postgpowania na zadanie strony wniesione drogg elektroniczng jest dzien wystawienia
dowodu otrzymania, o ktorym mowa w art. 41 warunki wystawiania dowodow otrzymania ustawy z dnia 18 listo-
pada 2020 r. o dorgczeniach elektronicznych.

§ 4. O wszczeciu postgpowania z urzedu lub na zadanie jednej ze stron nalezy zawiadomi¢ wszystkie osoby bedace
stronami w sprawie.

§ 5. Organ administracji publiczne]j przekazuje informacje, o ktorych mowa w art. 13 informacje podawane w
przypadku zbierania danych od osoby, ktorej dane dotycza ust. 1 i 2 rozporzadzenia 2016/679, przy pierwszej
czynnosci skierowanej do strony, chyba zZe strona posiada te informacje, a ich zakres lub tre$¢ nie ulegty zmianie.
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Article 2°?° Duties subject to enforcement

§ 1. The following obligations are subject to administrative enforcement:

8) Monetary claims of a Member State arising from:

and) taxes and duties collected by or on behalf of that country, by or on behalf of its
territorial or administrative subdivisions, including local authorities, and on behalf of
the European Union,

b) refunds, interventions and other measures forming part of the total or partial financing
system of the European Agricultural Guarantee Fund (EAGF) and the European Agri-
cultural Fund for Rural Development (EAFRD), including the amounts due in connec-
tion with these measures,

c) fees and other pecuniary charges provided for under the common organisation of the
market of the European Union for the sugar sector,

d) penalties, fines, administrative fees and surcharges related to the pecuniary claims
referred to in point (a) ac, imposed by the authorities competent to collect taxes and
customs duties or competent to conduct administrative proceedings regarding taxes and
customs duties or confirmed by administrative or court authorities at the request of the
authorities competent in the field of taxes and customs duties.

(1) Administrative provisions

(a) Administrative provisions in the area of customs duties and value added tax
(VAT) =revenue
(aa) Principle of investigation and General principles

In the area of customs duties the Customs law, an Act of 19 March 2004 (last amendment
2023) applies. The Polish Customs law has the following structure:

326 Art. 2. [Obowiazki podlegajace egzekucji]

§ 1. Egzekucji administracyjnej podlegaja nastgpujace obowigzki:

8) naleznosci pienigzne panstwa cztonkowskiego wynikajace z tytutu:

a) podatkéw i naleznosci celnych pobieranych przez to panstwo lub w jego imieniu, przez jego jednostki podziatu
terytorialnego lub administracyjnego, w tym organy lokalne, lub w imieniu tych jednostek lub organéw, a takze w
imieniu Unii Europejskiej,

b) refundacji, interwencji i innych $rodkoéw stanowigcych czes¢ catkowitego lub czeSciowego systemu fi-
nansowania Europejskiego Funduszu Rolniczego Gwarancji (EFRG) oraz Europejskiego Funduszu Rolniczego
Rozwoju Obszarow Wiejskich (EFRROW), w tym kwot naleznych w zwiazku z tymi dziataniami,

¢) optat i innych naleznosci pieni¢znych przewidzianych w ramach wspoélnej organizacji rynku Unii Europejskiej
dla sektora cukru,

d) kar, grzywien, oplat i doptat administracyjnych zwigzanych z naleznosciami pieni¢znymi, o ktorych mowa w
lit. a-c, natozonych przez organy wtasciwe do pobierania podatkow i naleznosci celnych lub wlasciwe do prow-
adzenia postgpowan administracyjnych dotyczacych podatkow i naleznosci celnych lub potwierdzonych przez
organy administracyjne lub sadowe na wniosek organéw wtasciwych w sprawie podatkow i naleznosci celnych,
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Chapter 1. General provisions (Articles 1-13b)

Chapter 2. Bringing goods into the customs territory of the Union and regu-
larizing the situation of goods (Articles 14-35b)

Chapter 3. Duty exemptions (Articles 36—50)
Chapter 4. Customs debt (Articles 51-68a)

Chapter 4a. The export referred to in Art. 140 sec. 2 of the Delegated Regu-
lation (Article 68b)

Chapter 5. Customs authorities and their jurisdiction (Articles 69—72)

Chapter 6. Proceedings in customs matters (Articles 73—95b)

Chapter 7. Rules for dealing with goods covered by the Common Agricul-
tural Policy (Article 96)

Chapter 8. Records and statistics on trade in goods with the Member States
of the Union (Articles 97-102)

Chapter 9. Final provision (Article 103)

In the area of tax collection the Tax Code and the VAT Code apply. The ex officio prin-
ciple is regulated by the Tax Code:

Initiation of proceedings
Article 165°%7 Decision to initiate tax proceedings § 1. Tax proceedings are initiated
at the request of a party or ex officio.

327 Wszczecie postepowania

Art. 165 [Postanowienie o0 wszczeciu postepowania podatkowego]

§ 1. Postepowanie podatkowe wszczyna si¢ na wniosek strony lub z urzedu.

§ 2. Wszczecie postepowania z zastosowaniem w formie postanowienia.

§ 3. Datg wszczecia postgpowania na wniosek strony jest data dorgczenia wniosku organowi podatkowemu, z
zastrzezeniem art. 165a.

§ 3a. Organ podatkowy zawiadamia pozostale strony sprawy o wszczeciu postgpowania na wniosek jednej ze
stron.

§ 3b. Data wszczecia postepowania na wniosek strony ztozony na adres do doreczen drogg elektroniczng jest data
wystawienia potwierdzenia odbioru, o ktorym mowa w art. 41 ustawy z dnia 18 listopada 2020 r. o dorgczeniach
drogg elektroniczna.

§ 4. Data wszczgeia postepowania z postgpowaniem jest dzien doreczenia strony przepisOw o wszczeciu
postepowania.

§ 5. Przepiséw § 2 1 § 4 nie stosuje si¢ do postepowania w sprawie:

1) okreslenie zobowigzania podatkowego, ktore zgodnie z odrgbnymi przepisami ustalane jest corocznie, jezeli
nie zmienity si¢ okoliczno$ci, na podstawie ktdrych ustalono wysokos$¢ zobowigzania podatkowego za poprzedni
okres;

2) umorzenie zalegtosci podatkowej w przypadkach, o ktérych mowa w art. 67d § 1;

3) nadanie decyzji natychmiastowej wykonalnosci;

4) bezpieczenstwo;

5) uznania wptaty, nadptaty lub zwrotu podatku;

6) zawieszenie wykonania decyzji;

7) wygasnigcie decyzji.

§ 6. (uchylony).

§ 7. Organ podatkowy nie wydaje decyzji o wszczgciu postgpowania, jezeli:

276 Poland



OLAF-Regulation (EU, EURATOM) No 883/2013

§ 2. Initiation of proceedings ex officio takes the form of a decision.

§ 3. The date of initiation of the proceedings at the request of the party is the date of
delivery of the request to the tax authority, subject to art. 165a.

§ 3a. The tax authority shall notify all other parties to the case of the initiation of the
proceedings at the request of one of the parties.

§ 3b. The date of initiation of the proceedings at the party’s request submitted to the
address for electronic service is the date of issuing the proof of receipt referred to in Art.
41 of the Act of November 18, 2020 on electronic deliveries.

§ 4. The date of initiation of proceedings ex officio is the date of delivery to the party of
the decision to initiate proceedings.

§ 5. The provisions of § 2 and § 4 shall not apply to proceedings in the case of:

1) determination of tax liabilities, which, in accordance with separate regulations, are
determined annually, if the facts on the basis of which the amount of the tax liability for
the previous period was established has not changed;

2) remission of tax arrears in the cases referred to in Art. 67d § 1;

3) making the decision immediately enforceable;

4) security;

5) crediting the payment, overpayment or tax refund;

6) suspension of the execution of a decision;

7) expiry of the decision.

§ 6. (repealed).

§ 7. The tax authority does not issue a decision to initiate proceedings if:

1) tax return by inheritance and gift tax payers;

2) information by taxpayers of real estate tax, agricultural tax and forestry tax;

3) declarations for the assessment of income tax advances on income from special sec-
tions of agricultural production by taxpayers of personal income tax;

4) information about the tax scheme.

§ 8. In the cases listed in § 7, the date of initiation of the proceedings is the date of
submission of the testimony, declaration or information, respectively.

§ 9. The tax authority shall provide the information referred to in Art. 13 sec. 1 and 2 of
Regulation 2016/679, at the first action addressed to the party, unless the party has this
information and its scope or content has not changed.

1) zeznanie podatkowe przez podatnikéw podatku od spadkéw i darowizn;

2) informacje przez podatnikow podatku od nieruchomosci, podatku rolnego i podatku lesnego;

3) deklaracje do wymiaru zaliczek na podatek dochodowy od dochodéw z dzialéw specjalnych produkcji rolnej
przez podatnikéw podatku dochodowego od 0sob fizycznych;

4) informacje o schemacie podatkowym.

§ 8.W przypadkach wymienionych w § 7 data wszczgcia postgpowania jest data ztozenia odpowiednio zeznaf,
oswiadczenia lub informacji.

§ 9. Organ podatkowy przekazuje informacje, o ktérych mowa w art. 13 sek. 1 i 2 rozporzadzenia 2016/679, przy
pierwszej czynnosci skierowanej do strony, chyba Ze strona posiada te informacje, a ich zakres lub tre$¢ nie ulegty
zmianie.
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Article 165228 [Order refusing to initiate tax proceedings] § 1. When the request
referred to in Art. 165, was brought by a person who is not a party or for any other
reasons the proceedings cannot be initiated, the tax authority shall issue a decision re-
fusing to initiate the proceedings. The provision of art. 165 § 9 shall apply accordingly.
§ 2. The order referred to in § 1 may be appealed against.

Article 165b°* [Initiation of proceedings after disclosing irregularities by tax in-
spection]

§ 1. If the tax audit reveals irregularities as to the controlled party’s compliance with the
obligations arising from the provisions of the tax law and the taxpayer fails to submit a
declaration or fails to correct the declaration in its entirety taking into account the re-
vealed irregularities, the tax authority shall initiate tax proceedings in the case that was
the subject of the tax audit not later than within 6 months from the end of the inspection.
§ 2. The provision of § 1 shall not apply if the explanations or objections to the inspec-
tion report submitted by the inspected party have been fully taken into account by the
inspectors.

§ 3. In the case referred to in § 1, tax proceedings may also be initiated after 6 months
from the end of the tax audit, if:

1) the taxpayer makes a new correction of the declaration, which will not take into ac-
count the irregularities revealed in the tax inspection;

2) the tax authority receives information from the tax authorities or other authorities
justifying the initiation of tax proceedings.

The controls in this area are prescribed by the National Tax and Revenue Authority Act:

328 Art. 165a. [Postanowienie o odmowie wszczecia postgpowania podatkowego]

§ 1. Gdy zadanie, o ktérym mowa w art. 165, zostato wniesione przez osobe niebgdaca strong lub z jakichkolwiek
innych przyczyn postgpowanie nie moze by¢ wszczete, organ podatkowy wydaje postanowienie o odmowie
wszczecia postgpowania. Przepis art. 165 § 9 stosuje si¢ odpowiednio.

§ 2. Na postanowienie, o ktorym mowa w § 1, stuzy zazalenie.

329 Art. 165b. [Wszczecie postepowania po ujawnieniu nieprawidtowosci przez kontrole podatkows]

§ 1. W przypadku ujawnienia przez kontrole podatkowa nieprawidlowosci co do wywigzywania si¢ przez
kontrolowanego z obowigzkow wynikajacych z przepisow prawa podatkowego oraz niezlozenia przez podatnika
deklaracji lub niedokonania przez niego korekty deklaracji w catosci uwzglgdniajacej ujawnione
nieprawidtowosci, organ podatkowy wszczyna postepowanie podatkowe w sprawie, ktora byta przedmiotem
kontroli podatkowej, nie p6zniej niz w terminie 6 miesiecy od zakonczenia kontroli.

§ 2. Przepisu § 1 nie stosuje si¢ w przypadku, gdy ztozone przez kontrolowanego wyjasnienia lub zastrzezenia do
protokotu kontroli zostaty w cato$ci uwzglednione przez kontrolujacych.

§ 3. W przypadku, o ktorym mowa w § 1, postgpowanie podatkowe moze by¢ wszczgte takze po uptywie 6
miesigcy od zakonczenia kontroli podatkowej, jezeli:

1) podatnik dokona ponownej korekty deklaracji, w ktorej nie zostang uwzglgdnione nieprawidlowosci ujawnione
w kontroli podatkowej;

2)organ podatkowy otrzyma informacje od organdéw podatkowych lub od innych organow, uzasadniajace
wszczgcie postgpowania podatkowego.
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Article 62°3° [Checks] 1. Customs and fiscal control is initiated ex officio, based on the
authorisation to carry out customs and fiscal control granted to the inspector.

The jurisdiction of Polish authorities in the area of tax duties is regulated by the Tax
Code:

Chapter 2 Jurisdiction of the tax authorities

Article 15 [Obligation to comply with the properties by the tax authorities]

§ 1. The tax authorities shall ex officio observe their material and local jurisdiction.

§ 2. The property and local jurisdiction is determined taking into account also the scope
of tasks and the territorial scope of operation of the tax authorities, specified on the basis
of separate provisions.

Article 16 [competence of the tax authorities]
The jurisdiction of the tax authorities shall be determined in accordance with the provi-
sions specifying the scope of their activities.

Article 17 [place of jurisdiction of the tax authorities]

§ 1. Unless the tax laws provide otherwise, the jurisdiction of the tax authorities shall be
determined according to the place of residence or the address of the registered office of
the taxpayer, tax remitter, tax collector or entity referred to in art. 133 § 2.

§ 2. The proper Minister of public financies may determine, by regulation, the local
jurisdiction of the tax authorities in matters of certain tax liabilities or specific categories
of taxpayers, payers or tax collectors in a manner different from that specified in § 1,
taking into account, in particular, having a place of residence or registered office abroad,
the place of obtaining income and the location of the subject of taxation.

These general principles apply in the tax area.

Section IV Tax proceedings

Chapter 1 General rules

Article 120%! [Principle of legalism in tax proceedings]
Tax authorities operate on the basis of the law.

30 Art. 62. [Czynno$ci kontrolne]

1. Wszczecie kontroli celno-skarbowej nastepuje z urzedu, na podstawie upowaznienia do przeprowadzenia
kontroli celno-skarbowej udzielonego kontrolujacemu.

31 Art. 120. [Zasada legalizmu w postepowaniu podatkowym| Organy podatkowe dziataja na podstawie
przepisoOw prawa.
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Article 121°% [The principle of conducting tax proceedings in a trustworthy man-
ner; information principle]

§ 1. Tax proceedings should be conducted in a manner that inspires confidence in the
tax authorities.

§ 2. In tax proceedings, the tax authorities are obliged to provide the necessary infor-
mation and explanations about the provisions of the tax law related to the subject of the
proceedings.

Article 1223 [The principle of objective truth in tax proceedings]
In the course of the proceedings, the tax authorities take all necessary actions in order
to thoroughly clarify the facts and settle the matter in tax proceedings.

Article 123%* [Principle of active participation of parties in tax proceedings]

§ 1. The tax authorities are obliged to ensure the active participation of the parties at
every stage of the proceedings, and before issuing a decision, enable them to comment
on the collected evidence and materials and the submitted requests.

§ 2. The tax authority may depart from the rule provided for in § 1, if, as a result of the
proceedings initiated at the request of the party, a decision is to be issued that fully takes
into account the request of the party, and in the cases referred to in art. 200 § 2 point 2.

(bb) External audit
The tax audits are regulated by the General Tax Code.

Chapter 3 Tax audit

Article 20zg. [Types and purposes of tax audit]

The tax audit is carried out by the Head of the National Revenue Administration towards
the taxpayer before the conclusion of the cooperation agreement (preliminary audit) and
during the term of the cooperation agreement (monitoring audit) in order to check:

332 Art. 121. [Zasada prowadzenia postepowania podatkowego w sposob budzacy zaufanie; zasada
udzielania informacji]

§ 1. Postepowanie podatkowe powinno by¢ prowadzone w sposob budzacy zaufanie do organdéw podatkowych.

§ 2. Organy podatkowe w postgpowaniu podatkowym obowigzane sa udziela¢ niezbednych informacji i wyjasnien
o przepisach prawa podatkowego pozostajacych w zwigzku z przedmiotem tego postepowania.

333 Art. 122. [Zasada prawdy obiektywnej w postepowaniu podatkowym] W toku postepowania organy
podatkowe podejmuja wszelkie niezbedne dziatania w celu dokladnego wyjasnienia stanu faktycznego oraz
zalatwienia sprawy w postepowaniu podatkowym.

334 Art. 123. [Zasada czynnego udzialu stron w postepowaniu podatkowym|]

§ 1. Organy podatkowe obowigzane sa zapewni¢ stronom czynny udziat w kazdym stadium postepowania, a przed
wydaniem decyzji umozliwi¢ im wypowiedzenie si¢ co do zebranych dowodéw i materiatow oraz zgloszonych
zadan.

§ 2. Organ podatkowy moze odstapi¢ od zasady przewidzianej w § 1, jezeli w wyniku postgpowania wszczgtego
na wniosek strony ma zosta¢ wydana decyzja w catosci uwzgledniajaca wniosek strony, oraz w przypadkach, o
ktorych mowa w art. 200 § 2 pkt 2.
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1) correct fulfillment of tax obligations;
2) the effectiveness and adequacy of the internal tax oversight framework.

Article 20zh. [Obligation to provide documents and information necessary to con-
duct a tax audit]

§ 1. The taxpayer is obliged to provide, at the request of the Head of the National Rev-
enue Administration, documents and information necessary to conduct a tax audit.

§ 2. Documents and information recognized by the Head of the National Revenue Ad-
ministration as containing a trade secret are destroyed within 2 months from the date of:
1) termination of the cooperation agreement;

2) completion of the pre-audit, if the pre-audit was completed with an opinion - if the
cooperation agreement was not concluded;

3) completion of the verification of the taxpayer’s compliance with the issued recom-
mendations referred to in art. 20zi § 1 point 2 - in the event of failure to conclude a
cooperation agreement.

Article 20zi. [Opinions and recommendations prepared on the basis of a tax audit]
§ 1. From the conducted tax audit, the Head of the National Revenue Administration
draws up:

1) positive feedback or

2) recommendations indicating what actions the taxpayer should take in order to remove
the irregularities found during this audit, together with the justification, or

3) negative opinion.

§ 2. The monitoring audit is performed on a continuous basis.

§ 3. The opinion and recommendations are immediately forwarded to the taxpayer.

§ 4. The deadline for the implementation of actions taken in connection with the sub-
mitted recommendations is agreed by the taxpayer with the Head of the National Reve-
nue Administration.

§ 5. If the taxpayer complies with the recommendations of the initial audit, the audit
may be resumed for the period necessary to verify the taxpayer’s compliance with these
recommendations.

Article 20 zj. [Preliminary Audit]

§ 1. The Head of the National Revenue Administration decides about the conduct of the
preliminary audit and its scope, taking into account the assessment of the tax risk iden-
tified with the taxpayer applying for the conclusion of the cooperation agreement.

§ 2. The taxpayer is informed about the scope of the preliminary audit.

§ 3. The schedule of activities undertaken as part of the preliminary audit is agreed by
the Head of the National Revenue Administration with the taxpayer.
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§ 4. The preliminary audit in terms of the correctness of fulfilling tax obligations covers
2 tax years preceding the year in which the taxpayer applied for signing the cooperation
agreement, and the period from the beginning of the tax year in which the taxpayer
submitted the application to the date of completion of this audit.

§ 5. The preliminary audit in terms of the correctness of the fulfillment of tax obligations
by the legal successor of the taxpayer who has entered into a cooperation agreement
may cover a shorter period than specified in § 4.

Article 282 [Taking tax audit ex officio]
Tax audit 1s undertaken ex officio.

(cc) Tax and customs investigation (Customs Code/General Tax Code)

Case Study 5: No conflict situation

E Case-Study:
* i

In the area of customs and taxes the customs law and the tax Ordinance apply.

The customs law stipulates:
Article 88%° Proceedings concerning a tax offence, tax offence or criminal
proceedings shall not constitute an obstacle to conducting customs proceedings.

(dd) Fiscal supervision

The Fiscal Supervision is organized by the Polish Ministry of Justice.

Article 14°3¢ [Supervision in tax matters] § 1. The Head of the National Revenue Ad-
ministration exercises general supervision in tax matters.

§ 2. As part of the supervision referred to in § 1, the Head of the National Revenue
Administration, in order to perform statutory tasks, in particular analytical and reporting
tasks, may process data resulting from tax returns submitted to the heads of tax offices
and heads of customs and tax offices, as well as information obtained on the basis of the
provisions of Section III, Chapter 11a.

35 Art. 88. Prowadzenie postepowania w sprawie o przestepstwo skarbowe, wykroczenie skarbowe lub
postepowania karnego nie stanowi przeszkody do prowadzenia postgpowania w sprawie celnej.

336 Art. 14. [Nadzor w sprawach podatkowych]

§ 1. Szef Krajowej Administracji Skarbowej sprawuje ogdlny nadzor w sprawach podatkowych.

§ 2. W ramach nadzoru, o ktérym mowa w § 1, Szef Krajowej Administracji Skarbowej w celu wykonywania
ustawowych zadan, w szczegdlnos$ci zadan analityczno-sprawozdawczych, moze przetwarza¢ dane wynikajace z
deklaracji podatkowych skiadanych do naczelnikéw urzedéw skarbowych oraz naczelnikéw urzedéw celno-
skarbowych, a takze informacje uzyskane na podstawie przepisow dziatu III rozdziatu 11a.

§ 3. Przetwarzanie danych, o ktorym mowa w § 2, odbywa si¢ z zachowaniem przepisow o ochronie danych
osobowych oraz tajemnic ustawowo chronionych.

§ 4. (uchylony).
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§ 3. The data processing referred to in § 2 is carried out in compliance with the provi-
sions on the protection of personal data and secrets protected by law.
§ 4. (repealed)

The Polish Tax Administration accepts the determination of EU law in this area and the
judgements of the ECJ:

Chapter 1a Interpretations of tax law provisions

Article 14a [General tax interpretations; tax explanations]

§ 1. The minister competent for public finance shall strive to ensure uniform application
of tax law by tax authorities, in particular:

1) when interpreting them, ex officio or upon request (general interpretations),

2) 1ssuing ex officio general explanations of tax law provisions regarding the application
of these provisions (tax explanations)

- taking into account the jurisprudence of the courts, the Constitutional Tribunal or the
Court of Justice of the European Union.

(b) Administrative provisions in the area of structural funds and internal
policies (interne Politiken) = expenditure

(aa) Structural funds

In the area of structural funds the beneficiaries are bound by many obligations. If they
do not follow these obligations, which are either requested by the EU Regulations itself
or the Polish national law, they might trigger the suspicion for irregularities. Taking the
ERASMUS+ Regulation as an example for EU financing via EU structural funds in
Poland, one can see that the importance of EU law must be controlled by national au-
thorities. The process encompasses the procurement of the money reserved for projects
that fullfill the small aims of the whole Regulation and the sectoral aims in general. The
current Regulation, which is applicable is Regulation (EU) 2021/817 of the European
Parliament and of the Council of 20 May 2021 establishing Erasmus+: the Union Pro-
gramme for education and training, youth and sport and repealing Regulation (EU) No
1288/2013.

The recitals of this Regulation explains and defines national authorities as “one or more
authorities in charge, at national level, of monitoring and supervising the management
of the Programme in a Member State or in a third country associated to the Programme”.
Above this general definition the new legislation has obliged the Member States to act
in the following manner:
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“Chapter X Management and Audit System
Art. 26 National authority

3. By 29 August 2021, the national authority shall designate a national agency for the
duration of the Programme. A national authority shall not designate a ministry as a na-
tional agency. National authorities may designate more than one national agency. In
cases where there i1s more than one national agency, Member States shall establish an
appropriate mechanism to coordinate the management of the implementation of the Pro-
gramme at national level, particularly with a view to ensuring coherent and cost-efficient
implementation of the Programme and effective contact with the Commission in that
respect, and to facilitating the possible transfer of funds between national agencies,
thereby allowing for flexibility and better use of funds allocated to Member States. Each
Member State shall determine how it organises the relationship between its national au-
thority and the national agency, including tasks such as the establishment of the national

agency’s work programme.”’

Above the overall preventive tasks, which must be implemented by these authorities,
the main authority must as well operate in the area of audits:

“10. The national authority shall take responsibility for the proper management of the
Union funds transferred by the Commission to the national agency in the framework of
the Programme.

11. In the event of any irregularity, negligence or fraud attributable to the national
agency, or any serious shortcomings or underperformance on the part of the national
agency, where this gives rise to claims by the Commission against the national agency,
the national authority shall reimburse the Commission for the funds not recovered.

12. In the circumstances referred to in paragraph 11, the national authority may, on its
own initiative or upon request from the Commission, revoke the mandate of the national
agency. Where the national authority wishes to revoke that mandate for any other justi-
fied reason, it shall notify the Commission of the revocation at least six months before
the envisaged date of termination of the mandate of the national agency. In such cases,

337 3, Do dnia 29 sierpnia 2021 r. organ krajowy wyznacza agencj¢ narodowa na czas trwania Programu. Wladza
krajowa nie wyznacza ministerstwa jako agencji narodowej. Organy krajowe moga wyznaczy¢ wigcej niz jedng
agencje narodowa. W przypadku gdy istnieje wigcej niz jedna agencja narodowa, panstwa czionkowskie
ustanawiajg odpowiedni mechanizm koordynujacy zarzadzanie wdrazaniem programu na poziomie krajowym, w
szczegolnosci w celu zapewnienia spdjnej i oszczgdnej realizacji programu oraz skutecznego kontaktu z Komisja
w tym zakresie oraz utatwianie ewentualnego transferu srodkéw migdzy agencjami krajowymi, umozliwiajac w
ten sposob elastyczno$é i lepsze wykorzystanie funduszy przyznanych panstwom cztonkowskim. Kazde panstwo
cztonkowskie okresla, w jaki sposob organizuje stosunki migdzy swoim organem krajowym a agencja narodowa,
w tym takie zadania, jak ustalanie programu pracy agencji narodowe;.
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the national authority and the Commission shall formally agree on specific and timed

transition measures.’”338

Most problematic irregularities in the area of structural finds and internal policies are
eligible costs.

(bb) Internal policies

The internal policies are regulated by several laws. Poland changed its laws in 2023 in
order to settle disputes within the conditionality mechanism.

- Ordinance of the Minister of Agriculture and Rural Development 1 of June 15,
2023 on the conditions and procedure for granting and settling advance payments
and the scope and deadlines for submitting payment applications under the pro-
gram financed with the participation of the European Maritime and Fisheries
Fund®¥’

Mostly special rules are established by the Ministries of the relevant sector in Poland
and issued public via Regulations or Ordinances.

(c) Administrative provisions in the area of the common organisation of the
markets= expenditure

In the area of the common organisation of the markets, one special provision from the
Polish Customs Law shall be mentioned as it relates to the important sector of agricul-
ture:

Chapter 7 Rules for dealing with goods covered by the Common Agricultural Pol-
icy

Article 96°* 1. To the extent provided for customs authorities, the handling of goods
covered by the Common Agricultural Policy shall include activities related to the

338 10. Wtadza krajowa ponosi odpowiedzialno$é za wiasciwe zarzgdzanie $rodkami unijnymi przekazanymi przez
Komisje agencji narodowej w ramach Programu.

11. W przypadku jakichkolwiek nieprawidtowosci, zaniedban lub naduzy¢ finansowych, ktore mozna przypisaé
agencji narodowej, lub jakichkolwiek powaznych uchybien lub stabych wynikow ze strony agencji narodowej,
jezeli powoduje to roszczenia Komisji wobec agencji narodowej, organ krajowy zwrdci¢ Komisji nieodzyskane
$rodki.

12. W okolicznosciach, o ktérych mowa w ust. 11, organ krajowy moze, z wlasnej inicjatywy lub na wniosek
Komisji, cofng¢ mandat agencji narodowej. Jezeli organ krajowy chce cofngé ten mandat z jakiegokolwiek innego
uzasadnionego powodu, powiadamia o tym Komisj¢ co najmniej sze§¢ miesiecy przed przewidywana data
wygasni¢cia mandatu agencji narodowej. W takich przypadkach organ krajowy i Komisja formalnie uzgadniaja
konkretne i okreslone w czasie $rodki przejsciowe.

339 Rozporzgdzenie Ministra Rolnictwa i Rozwoju Wsi z dnia 15 czerwca 2023 r. w sprawie warunkow i trybu
udzielania i rozliczania zaliczek oraz zakresu i termindéw skltadania wnioskdw o ptatno§¢ w ramach programu
finansowanego z udziatlem $rodkéw Europejskiego Funduszu Morskiego i Rybackiego.

340 Rozdzial 7 Zasady postepowania z towarami objetymi Wspolna Polityka Rolna

Pokaz inne wersje czasowe tego przepisu
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importation of goods into and exportation of goods from the customs territory of the
Union, and:

1) checking and balancing import or export licenses and IP certificates referred to in Art.
1 sec. 1 of Commission Regulation (EC) No 1488/2001 of 19 July 2001 laying down
rules for the application of Council Regulation (EC) No 3448/93 as regards the inclusion
of certain quantities of certain basic products listed in Annex I to the Treaty establishing
the European Community with processing arrangements without prior examination of
economic conditions (Journal of Laws UE L 196 of 20.07.2001, p. 9, as amended; Jour-
nal of Laws of the UE Polish special edition, chapter 3, vol. 33, p. 126, as amended);
2) accepting, checking and confirming applications for reimbursement;

3) collection and laboratory testing of samples of goods;

4) issuing permits to run food warehouses;

5) issuing authorisations for the planned procedure;

6) recognition of loading places for the purposes of clearance of goods exported with an
application for a refund;

Art. 96. 1. W zakresie przewidzianym dla organéw celnych postepowanie z towarami objetymi Wspolng Polityka
Rolng obejmuje czynnosci zwigzane z przywozem towaréw na obszar celny Unii i wywozem towardw z tego
obszaru oraz:

1) sprawdzanie i saldowanie pozwolen na przywoz lub wywodz oraz §wiadectw IP, o ktérych mowa w art. 1 ust. 1
rozporzadzenia Komisji (WE) nr 1488/2001 z dnia 19 lipca 2001 r. ustanawiajgcego zasady stosowania
rozporzadzenia Rady (WE) nr 3448/93 w odniesieniu do obejmowania pewnych iloéci niektérych produktéw pod-
stawowych wymienionych w zataczniku I do Traktatu ustanawiajagcego Wspolnote Europejska ustaleniami
dotyczacymi uszlachetniania czynnego bez uprzedniego badania warunkéw gospodarczych (Dz. Urz. UE L 196 z
20.07.2001, str. 9, z p6zn. zm.; Dz. Urz. UE Polskie wydanie specjalne, rozdz. 3, t. 33, str. 126, z p6zn. zm.);

2) przyjmowanie, sprawdzanie i potwierdzanie wnioskow o refundacje;

3) pobdr i badania laboratoryjne probek towarow;

4) wydawanie pozwolen na prowadzenie magazynoéw zywnosciowych;

5) wydawanie pozwolen na stosowanie procedury planowej;

6) uznawanie miejsc zaladunku dla potrzeb odpraw towarow wywozonych z wnioskiem o refundacje;

7) wykonywanie czynnosci dozoru i kontroli celnej w miejscach, w ktorych towary objete refundacjg sa sktado-
wane lub przetwarzane przed ich wywozem;

8) inne czynnosci wynikajace z przepiséw unijnych regulujacych Wspolna Polityke Rolna.

2. Przy wykonywaniu czynnosci, o ktorych mowa w ust. 1, przepisy dotyczace przywozu towaréw na obszar celny
Unii i wywozu towardw z tego obszaru oraz wykonywania czynnos$ci kontroli celnej stosuje si¢ odpowiednio.

3. Czynnosci w ramach postepowania z towarami objetymi Wspdlng Politykg Rolng w zakresie przewidzianym
dla organdw celnych sg realizowane we wspoltpracy z wlasciwg agencja platnicza ustanowiong w przepisach od-
rgbnych.

4. Minister wlasciwy do spraw finansow publicznych w porozumieniu z ministrem wiasciwym do spraw rynkow
rolnych moze okresli¢, w drodze rozporzadzenia, sposob wspolpracy organdw celnych z agencja platnicza przy
wykonywaniu zadan wynikajacych z przepiséw unijnych regulujacych Wspdlng Polityke Rolng, uwzgledniajac
konieczno$¢ zapewnienia prawidtowej realizacji tych zadan.

5. Minister wlasciwy do spraw finanséw publicznych w porozumieniu z ministrem wtasciwym do spraw rynkow
rolnych moze okresli¢, w drodze rozporzadzenia, dokumenty stosowane w obrocie towarami objetymi Wspdlna
Polityka Rolng oraz szczegdtowe warunki i tryb postepowania z tymi towarami, w zakresie przewidzianym dla
organow celnych, majac na uwadze zapewnienie wlasciwego dozoru i kontroli celnej oraz wykonywania zadan
wynikajacych z przepisow unijnych regulujacych Wspoélna Polityke Rolng. Rozporzadzenie powinno okresla¢
wzory i szczegotowy sposob stosowania dokumentow, szczegdlowe warunki i tryb wydawania pozwolen na prow-
adzenie magazynow zywnosciowych i stosowanie procedury planowej oraz szczegdtowe warunki i tryb uznawania
miejsc uznanych na potrzeby zatadunku.
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7) performing supervision and customs control activities in places where the goods cov-
ered by the refund are stored or processed before their export;

8) other activities resulting from the EU regulations governing the Common Agricul-
tural Policy.

2. When performing the activities referred to in para. 1, the provisions on the import of
goods into the customs territory of the Union and the export of goods from this area and
the performance of customs control activities shall apply accordingly.

3. Activities in the course of dealing with goods covered by the Common Agricultural
Policy to the extent provided for the customs authorities are carried out in cooperation
with the competent paying agency established in separate provisions.

4. The minister competent for public financies in consultation with the minister compe-
tent for agricultural markets may specify, by regulation, the manner of cooperation be-
tween the customs authorities and the paying agency in the performance of tasks result-
ing from the EU provisions governing the common agricultural policy, taking into ac-
count the need to ensure the proper implementation of these tasks.

5. The minister competent for public finance, in consultation with the minister compe-
tent for agricultural markets, may specify, by regulation, the documents used in the cir-
culation of goods covered by the common agricultural policy and the detailed conditions
and procedure for dealing with these goods, to the extent provided for the customs au-
thorities, having regard to ensuring proper supervision and customs control as well as
performing tasks resulting from EU regulations governing the Common Agricultural
Policy. The regulation should specify the templates and detailed method of using docu-
ments, detailed conditions and procedure for issuing permits for running food ware-
houses and the use of the planned procedure, as well as detailed conditions and proce-
dure for recognizing places approved for the purposes of loading.

(2) Investigative powers

Investigative powers are very important for the detection of any irregularity or conduct,
which is detrimental to the EU’s budget.

(a) Investigative powers in the area of customs duties and VAT (General Tax
Code)

(aa) Customs Duties Area

Very problematic are customs exemptions. They are often used as a fraudulent loophole.
Fraudsters try to explain that the relevant goods, which they want to import are free of
duties (exempt from duties as said by the law) and then hide the fact that they de facto
import goods, which are clearly goods with customs duties. If the evasion functions in
the sense of the fraudsters, the budget of the EU is damaged — this is mostly the case
because customs duties are harmonized because of the internal market of the EU.
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Therefore this area, which is part of import and export of goods to the EU and herewith
a large sector needs large and intensive investigation powers:

- Act of June 17, 1966 on enforcement proceedings in administration as amended
202234

- Act on the National Revenue Administration, Chapter 1, Art. 54 et seq.

- Act on Enforcement authorities in the Administration Area

The special controlling rights and powers are displayed below Art. 3 1. g), which takes
a closer look at single provisions.

The authorities exercising the intensive investigation powers are the competent author-
ities. Which were mentioned above (see — Art. 3, e).

(bb) Tax Area

In the area of tax duties the tax authorities from the Polish tax administration are com-
petent:

Section II Tax authorities and their jurisdiction

Chapter 1 Tax authorities

Article 13°*? [Tax Authorities] § 1. The tax authority, according to its jurisdiction, is:
1) head of the tax office, head of the customs and tax office, commune head, mayor
(president of the city), staroste or marshal of the voivodeship — as the first instance au-
thority;

la) the head of the customs and tax office as an appeal body in the scope of decisions
referred to in art. 83 sec. 4 and 5 of the Act of 16 November 2016 on the National
Revenue Administration (Journal of Laws of 2022, item 813, as amended);

2) director of the tax administration chamber - as: and) the appeal body against the de-
cision of the head of the tax office or the head of the customs and tax office, respectively,
subject to point la,

b) first instance authority, on the basis of separate regulations,

c) an appeal body against a decision issued by that body in the first instance;

341 Ustawa z dnia 17 czerwca 1966 r. o postepowaniu egzekucyjnym w administracji.

342 Art. 13. [Organy podatkowe]

§ 1. Organem podatkowym, stosownie do swojej wlasciwosci, jest:

1) naczelnik urzedu skarbowego, naczelnik urzedu celno-skarbowego, wojt, burmistrz (prezydent miasta), starosta
albo marszalek wojewodztwa - jako organ pierwszej instancji;

1a) (uchylony);

2) dyrektor izby administracji skarbowej - jako:

a) organ odwotawczy odpowiednio od decyzji naczelnika urzedu skarbowego albo naczelnika urzedu celno-
skarbowego,

b) organ pierwszej instancji, na podstawie odrebnych przepisow,

c) organ odwolawczy od decyzji wydanej przez ten organ w pierwszej instancji;

3) samorzadowe kolegium odwolawcze - jako organ odwotawczy od decyzji wojta, burmistrza (prezydenta mi-
asta), starosty albo marszatka wojewodztwa.
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3) local government appeals board - as an appeal body against the decision of the head
of the commune, mayor (president of the city), starost or marshal of the voivodeship.

§ 2.3*3 The Head of the National Revenue Administration is the tax authority — as:

1) the first instance authority in matters of annulment of the decision, resumption of
proceedings, amendment or repeal of the decision or declaration of its expiry - ex officio;
2) an appeal body against decisions issued in the cases referred to in points 1 and 7;

3) the competent authority in matters of advance pricing agreements referred to in sec-
tion III of the Act of 16 October 2019 on resolving double taxation disputes and con-
cluding advance pricing agreements (Journal of Laws item 2200 and of 2021 item 2105);

343§ 2. Szef Krajowej Administracji Skarbowej jest organem podatkowym - jako:

1) organ pierwszej instancji w sprawach stwierdzenia niewaznos$ci decyzji, wznowienia postepowania, zmiany lub
uchylenia decyzji lub stwierdzenia jej wygasnigcia - z urzedu;

2) organ odwotawczy od decyzji i postanowien wydanych w sprawach, o ktorych mowa w pkt 1, 71 9;

3) organ witasciwy w sprawach uprzednich porozumien cenowych, o ktérych mowa w dziale I1I ustawy z dnia 16
pazdziernika 2019 r. o rozstrzyganiu sporéw dotyczacych podwojnego opodatkowania oraz zawieraniu uprzednich
porozumien cenowych (Dz. U. z 2023 r. poz. 948);

4) organ wlasciwy w sprawach dotyczacych interpretacji przepisow prawa podatkowego, o ktérych mowa w art.
14b § 1, w zakresie okreSlonym w art. 14e § 1;

5) organ wihasciwy w sprawach informacji przekazywanych przez banki i spotdzielcze kasy oszczednosciowo-
kredytowe o otwartych i zamknigtych rachunkach bankowych zwigzanych z prowadzeniem dziatalno$ci gospo-
darczej;

6) organ wiasciwy w sprawach opinii zabezpieczajacych;

7) organ pierwszej instancji w sprawach, o ktorych mowa w art. 119g § 11 8;

8) organ wlasciwy w sprawach dotyczacych informacji o schematach podatkowych;

9) organ pierwszej instancji wlasciwy w sprawach zmiany albo uchylenia:

a) wiazace] informacji stawkowej, o ktorej mowa w przepisach ustawy z dnia 11 marca 2004 r. o podatku od
towarow 1 ustug (Dz. U. z 2023 r. poz. 1570, 1598 i 1852), w przypadkach, o ktorych mowa w art. 42h ust. 4 tej
ustawy,

b) wiazacej informacji akcyzowej, o ktorej mowa w przepisach ustawy z dnia 6 grudnia 2008 r. o podatku
akcyzowym (Dz. U. 22023 r. poz. 1542, 1598 1 1723), w przypadkach, o ktérych mowa w art. 7ha ust. 6 tej ustawy;
10) organ wlasciwy w sprawach dotyczacych realizacji wspotdziatania, o ktorym mowa w dziale 11B;

11) organ wlasciwy w sprawach opinii, o ktorej mowa w art. 119zz1 § 1.

§ 2a. Dyrektor Krajowej Informacji Skarbowej jest organem podatkowym - jako:

1) organ wlasciwy w sprawach dotyczacych wydawania interpretacji przepisOw prawa podatkowego, o ktorych
mowa w art. 14b § 11 art. 14e § la;

2) organ pierwszej instancji wlasciwy w sprawach wydawania:

a) wiazace] informacji stawkowe;j, o ktorej mowa w przepisach ustawy z dnia 11 marca 2004 r. o podatku od
towarow 1 ushug,

b) wigzacej informacji akcyzowej, o ktorej mowa w przepisach ustawy z dnia 6 grudnia 2008 r. o podatku
akcyzowym;

3) organ odwotawczy od decyzji i postanowien wydanych w sprawach, o ktorych mowa w pkt 2 1 4;

4) organ pierwszej instancji wlasciwy w sprawach zmiany albo uchylenia:

a) wigzacej informacji stawkowej, o ktorej mowa w przepisach ustawy z dnia 11 marca 2004 r. o podatku od
towarow i ustug,

b) wiagzacej informacji akcyzowej, o ktorej mowa w przepisach ustawy z dnia 6 grudnia 2008 r. o podatku
akcyzowym.

§ 2b. Minister wlasciwy do spraw finansow publicznych jest organem podatkowym - jako organ wlasciwy w
sprawach, o ktéorych mowa w art. 14a § 1 i dziale IIC.

§ 2c. W zakresie rozstrzygania spraw podatkowych uprawnienia naczelnika urz¢du skarbowego, naczelnika
urzedu celno-skarbowego oraz dyrektora izby administracji skarbowej, jako organu podatkowego, przystuguja
takze radcy skarbowemu, wykonujacemu czynnosci orzecznicze w tym organie.

§ 3. Organami podatkowymi wyzszego stopnia sa organy odwolawcze.
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4) the competent authority in matters relating to the interpretation of the provisions of
the tax law referred to in Art. 14b § 1, to the extent specified in Art. 14e § 1;

5) the authority competent for information provided by banks and cooperative savings
and credit unions on open and closed bank accounts related to conducting business ac-
tivity;

6) the authority competent for securing opinions;

7) first instance authority in the cases referred to in Art. 119g § 1 and §;

8) the authority competent for information on tax schemes;

9) the authority competent to amend or repeal the binding rate information referred to
in the provisions of the Act of 11 March 2004 on tax on goods and services (Journal of
Laws of 2022, item 931, as amended);

10) the authority competent in matters relating to the implementation of cooperation
referred to in Section IIB.

§ 2a. The Director of the National Tax Information is a tax authority — as:

1) the competent authority in matters relating to the issuance of interpretations of tax
law provisions referred to in Art. 14b § 1 and art. 14e § 1a;

2) the first instance authority in matters relating to the issuance of binding rate infor-
mation referred to in the provisions of the Act of 11 March 2004 on tax on goods and
services;

3) an appeal body against decisions issued in the cases referred to in point 2;

4) the authority competent to change the binding rate information in the cases referred
to in Art. 42h sec. 3 of the Act of March 11, 2004 on tax on goods and services.

§ 2b. The proper minister of public financies is the tax authority — as the competent
authority in the matters referred to in art. 14a § 1 and section IIC.

§ 2c. In terms of settling tax matters, the powers of the head of the tax office, the head
of the customs and tax office and the director of the tax administration chamber, as the
tax authority, are also vested in the tax adviser performing judicial activities in this au-
thority.

§ 3. Higher tax authorities are appeal bodies.

Article 132 [Special Tax Authorities]
The Council of Ministers may, by regulation, grant powers to tax authorities:
1) Head of the Intelligence Agency,

344 Art. 13a. [Szczegélne organy podatkowe]

Rada Ministréw moze, w drodze rozporzadzenia, nada¢ uprawnienia organéow podatkowych:

1) Szefowi Agencji Wywiadu,

2) Szefowi Agencji Bezpieczenstwa Wewnetrznego,

3) Szefowi Centralnego Biura Antykorupcyjnego,

4) Szefowi Sthuzby Wywiadu Wojskowego,

5) Szefowi Stuzby Kontrwywiadu Wojskowego

- jezeli jest to uzasadnione ochrong informacji niejawnych i wymogami bezpieczenstwa panstwa.
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2) Head of the Internal Security Agency,

3) Head of the Central Anti-Corruption Bureau,

4) Head of the Military Intelligence Service,

5) Head of the Military Counterintelligence Service

- 1f it 1s justified by the protection of classified information and state security require-
ments.

(b) Investigative powers in the area of structural funds and internal policies

In the area of structural funds audits and controls e.g. in relation to the ERASMUS +
programme as an example of structural funds are possible via the national laws that
implement the EU Regulations in this area.

In Poland the administration uses templates for the autdits and on-the-spot checks.

An example is the “Template of the General Conditions of the European Commission

(EC) for the multi-beneficiary agreement of the Erasmus+ program™%.

(c) Investigative powers in the area of direct expenditure

In the area of direct expenditure the direct management i.e. the control and managing by
one main authority (mainly the Commission itself) is the main source of money transfer.
If it is mainly the European Commission, its agencies and delegations that manage the
EU budget in this are, they are competent to supervision the accounting of projects in
this area. The EU Commission runs e.g. the Funding and Tenders Portal (SEDIA) for
this special area. The whole direct expenditure area is not immune to fraud. It can be
said that it is prone to procurement, or procurement related fraud (causing damage to

the expenditure side of the budget).?4¢

345 See http://erasmusplus.org.pl/dokumenty. Accessed 6 August 2024.

346 See OECD 2019, pp. 7, 14: “The implementation stage of the project cycle brings with it numerous fraud and
corruption risks due to the number of actors potentially involved in project implementation and the complexity of
some of the processes at this stage. For projects with high investment value, such as large-scale infrastructure
projects, this stage becomes even more vulnerable to fraud and corruption. Furthermore, tenders put out either
directly by the MA or beneficiary are common during the implementation stage, and procurement processes are
notoriously prone to fraud and corruption. As shown in the illustrated schemes in the final part of the guide, there
are a number of procurementspecific risks that occur at this stage. For example, members of an MA or beneficiary
may tailor tender specifications or leak commercially sensitive tender information to favour one particular
company or individual. Companies or contractors may also take part in collusive bidding schemes to manipulate
competitive procedures. Responses from an OECD survey that was distributed to programme authorities show that
procurement-related fraud and corruption risks at the level of beneficiaries are sometimes overlooked in risk
analysis activities. In addition, some MAs generally base the identification of fraud risks on their own experience,
without any additional input from other knowledgeable actors8. Outside of the procurement process, perpetrators
employ other tactics to siphon off funds and defraud the EU budget. For example, a beneficiary may fabricate
fictitious works, services or activities, or inflate labour costs. In attempt to cover up fraudulent or corrupt behaviour
or to justify non-eligible expenditure, perpetrators may manipulate documents and submit fictitious invoices. In
some cases, perpetrators may even attempt to bribe officials or staff within programme authorities to conceal the
scheme.”
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A
X

OLAF describes and displays investigations in this area as follows:

“Direct expenditure

Accounting for 14% of the EU budget, this is expenditure allocated and
directly managed by EU institutions, bodies, agencies alone (not jointly with
national authorities, as with the structural funds). Beneficiaries are generally
located in EU countries.

It includes expenditure in, among others, the following areas:
research and innovation (e.g. Horizon Europe programme)
education, training and mobility of young people (e.g. ERASMUS+
programme)
supporting the competitiveness of industry and in particular of
micro, small and medium-sized enterprises (e.g. Single Market
programme)
environment and climate action (LIFE programme)
improving the capacity of the EU to face security threats (Internal
Security Fund)
European public administration.

As arule, national authorities are not involved in investigating fraud affecting

direct expenditure.”**

In the area of direct expenditure beneficiaries subject themselves often under the regime
of civil and administrative anit-fraud clauses, which are usually enshrined in the contract
between between the recipient and the monitoring payment office.

Examples: The EU Commission supports large infrastructure projects.

OLAF has a special unit, which is competent to investigate and detect irregularities in
the area of direct expenditure:

- Direct Expenditure - Operations and Investigations (OLAF.A.2) Rue Joseph II
30 / Josef Il-straat 30, 1000, (postal office Box: 1049), Bruxelles / Brussel
Belgium?*®

347 OLAF, Information on Investigations related to EU expenditure, https://ec.europa.ew/anti-fraud/investigations/
investigations-related-eu-expenditure hr. Accessed 6 August 2024.

3% EU, WHOIisWHO, https://op.europa.eu/en/web/who-is-who/organisation/-/organisation/OLAF/COM_CRF _
230282. Accessed 6 August 2024.
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(d) Provisions in the area of external aid = expenditure

In the area of indirect management the budget is implemented by various actors that
have to carry out delegated tasks, which the Commission carries out itself in the area of
direct management.**°

Nota bene: The EU Aid explorer can be used to discover beneficiaries and funding
schemes.*°

- A common fraud scheme in this area is the “manipulation of tender processes”.>!

Figure 8: EU external aid/expenditure (indirect management) — Art. 3 OLAF Regulation
on-the-spot inspections to discover EU external aid expenditure-related frauds
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Source: EU Commission.

For the investigations in the area of external aid OLAF can make use of Administrative
Cooperation Agreements (ACAs).3?

349 European Commission, Funding by management mode, https://ec.europa.eu/info/funding-tenders/find-
funding/funding-management-mode_en. Accessed 6 August 2024.

330 EU external aid explorer, https://euaidexplorer.ec.europa.eu/index_en. Accessed 6 August 2024.

351 OLAF, Success Stories, May 2022, https://ec.europa.eu/anti-fraud/investigations/success-stories_en#external-
aid. Accessed 6 August 2024.

352 OLAF, State of Play — June 2021 Administrative Cooperation Arrangements (ACAs) with partner authorities
in non-EU countries and territories and counterpart administrative investigative services of International
Organisations, https://ec.europa.eu/anti-fraud/system/files/2021-07/list _signed acas en 7fd50a9cbe.pdf.
Accessed 6 August 2024.
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(3) Protection of information

(a) Tax secrecy (General Tax Code) and Banking Secrecy

The Banking Secrecy can be lifted and information protected by it disclosed to the tax
authorities according to the Tax Code:

Article 182%° [Abrogation of bank secrecy at the request of the tax authority]

§ 1. If the evidence collected in the course of the tax proceedings shows the need to
supplement this evidence or to compare it with information from the bank, the bank is
obliged, at the written request of the head of the tax office, and in the course of appeal
proceedings at the request of the director of the tax administration chamber, hereinafter
referred to as “the authorised bodies tax”, to prepare and provide information regarding
the party to the proceedings in the scope of:

1) bank accounts or savings accounts held, the number of these accounts, as well as the
turnover and balances of these accounts;

2) held cash accounts or securities accounts, the number of these accounts, as well as
the turnover and balances of these accounts;

3) concluded loan agreements or cash loan agreements, as well as deposit agreements;

353 Art. 182. [Uchylenie tajemnicy bankowej na zadanie organu podatkowego]

§ 1. Jezeli z dowoddéw zgromadzonych w toku postepowania podatkowego wynika potrzeba uzupetienia tych
dowodow lub ich poréwnania z informacjami pochodzacymi z banku, bank jest obowigzany na sporzadzone na
pismie zadanie naczelnika urzedu skarbowego, a w toku postgpowania odwotawczego na zadanie dyrektora izby
administracji skarbowej, zwanych dalej "upowaznionymi organami podatkowymi", do sporzadzenia i przekazania
informacji dotyczacych strony postepowania w zakresie:

1) posiadanych rachunkéw bankowych lub rachunkow oszczednosciowych, liczby tych rachunkow, a takze
obrotow i stanow tych rachunkow;

2) posiadanych rachunkéw pienigznych lub rachunkow papierow wartosciowych, liczby tych rachunkow, a takze
obrotow i stanow tych rachunkow;

3) zawartych umow kredytowych lub umow pozyczek pienigznych, a takze umow depozytowych;

4) nabytych za posrednictwem bankow akcji Skarbu Panstwa lub obligacji Skarbu Panstwa, a takze obrotu tymi
papierami warto$ciowymi,

5) obrotu wydawanymi przez banki certyfikatami depozytowymi lub innymi papierami wartosciowymi.

§ 2. Przepisy § 1 stosuje si¢ odpowiednio do zaktadow ubezpieczen, funduszy inwestycyjnych, dobrowolnych
funduszy emerytalnych i1 bankéw prowadzacych dziatalnos¢ maklerska, w zakresie prowadzonych
indywidualnych kont emerytalnych oraz indywidualnych kont zabezpieczenia emerytalnego, a takze do domow
maklerskich oraz spotdzielczych kas oszczgdnosciowo-kredytowych.

§ 3. Towarzystwa funduszy inwestycyjnych na sporzadzone na pisSmie zadanie upowaznionego organu
podatkowego sg obowigzane do sporzadzania informacji o umorzonych jednostkach uczestnictwa. Przepis § 1 w
czgsci dotyczacej wystapienia z zadaniem stosuje si¢ odpowiednio.

§ 3a. Podmioty prowadzace rachunki zbiorcze w rozumieniu przepiséw ustawy z dnia 29 lipca 2005 r. o obrocie
instrumentami finansowymi (Dz. U. z 2022 r. poz. 1500, 1488, 1933 i 2185), na sporzadzone na pis§mie zadanie
upowaznionego organu podatkowego sa obowigzane do sporzadzania informacji o wysokosci dochodow
(przychodow) przekazanych na rzecz podatnikdw uprawnionych z papieréw wartosciowych zapisanych na takich
rachunkach oraz o kwocie pobranego podatku. Przepis § 1 w czesci dotyczacej wystapienia z zagdaniem stosuje si¢
odpowiednio.

§ 4. Zadanie udzielenia informacji, o ktérym mowa w § 1, nastepuje w drodze postanowienia.

§ 5. Udzielenie informacji nast¢puje nieodptatnie.

§ 6. (uchylony).
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4) Treasury shares or Treasury bonds purchased through banks, as well as trading in
these securities;

5) trading in certificates of deposit or other securities issued by banks.

§ 2. The provisions of § 1 shall apply accordingly to insurance companies, investment
funds, voluntary pension funds and banks conducting brokerage activities, in the scope
of individual retirement accounts and individual retirement security accounts, as well as
to brokerage houses and cooperative savings and credit unions.

§ 3. Investment fund companies, at the written request of the authorised tax authority,
are obliged to prepare information on redeemed units. The provision of § 1 in the part
concerning the request shall apply accordingly.

§ 3a. Entities maintaining omnibus accounts within the meaning of the Act of 29 July
2005 on Trading in Financial Instruments (Journal of Laws of 2022, items 1500, 1488,
1933 and 2185), at the written request of the authorised tax authority, are obliged to
preparing information on the amount of income (revenue) transferred to taxpayers enti-
tled from securities registered on such accounts and on the amount of tax withheld. The
provision of § 1 in the part concerning the request shall apply accordingly.

§ 4. The request for information referred to in § 1 shall be made by way of a resolution.
§ 5. The information is provided free of charge.

§ 6. (repealed).

Article 184%* [Content of the request to waive banking secrecy]

§ 1. The authorised tax authority, making the request referred to in art. 182, should pay
particular attention to the principle of special trust between financial institutions and
their clients.

§ la. If the contract with a bank or other financial institution was concluded by the tax-
payer jointly with other entities, the bank does not provide information on entities that
are not affected by the request of the authorised tax authority.

354 Art. 184. [Tres¢ zadania uchylenia tajemnicy bankowej]

§ 1. Upowazniony organ podatkowy, wystepujac z zadaniem, o ktérym mowa w art. 182, powinien zwracac
szczegdlng uwage na zasade szczegdlnego zaufania pomigdzy instytucjami finansowymi a ich klientami.

§ la. Jezeli umowa z bankiem lub inng instytucja finansowa zostata zawarta przez podatnika wspdlnie z innymi
podmiotami, bank nie przekazuje informacji dotyczacych podmiotow, ktorych nie dotyczy zadanie
upowaznionego organu podatkowego.

§ 2. W zadaniu okre$la si¢ zakres informacji, okres, ktérego informacje maja dotyczyé¢, oraz termin ich
przekazania.

§ 2a. Zadanie oznacza sie klauzulg: "Tajemnica skarbowa", a jego przekazanie nastepuje w trybie przewidzianym
dla dokumentoéw zawierajacych informacje niejawne o klauzuli "zastrzezone".

§ 3. Zadanie zawiera ponadto:

1) wskazanie przestanek uzasadniajacych koniecznos¢ uzyskania informacji objetych zadaniem;

2) dowody potwierdzajace, ze strona:

a) odmoéwita udzielenia informacji lub

b) nie wyrazita zgody na udzielenie upowaznionemu organowi podatkowemu upowaznienia do zazadania tych
informacji, lub

c¢) w terminie okreslonym przez upowazniony organ podatkowy nie udzielifa informacji albo upowaznienia.

§ 4. (uchylony).
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§ 2. The request specifies the scope of information, the period to which the information
1s to refer, and the date of its submission.

§ 2a. The request shall be marked with the clause: “Secret tax”, and its transfer takes
place in the manner provided for documents containing classified information with the
clause “restricted”.

§ 3. The request also includes:

1) indication of the premises justifying the need to obtain the information covered by
the request;

2) evidence that the party:

and) refused to provide information or

b) has not consented to authorise the authorised tax authority to request this information,
or

¢) has not provided information or authorisation within the time limit specified by the
authorised tax authority.

§ 4. (repealed).

Article 185%° [Refusal to provide information to the tax authority]
Financial institutions listed in Art. 182 refuse to provide information, if the request of
the authorised tax authority does not meet the requirements set out in art. 184 § 2 and 3.

The fiscal secrecy is regulated in the Tax Code:

Section VII Treasury secret

Article 293 [Scope of fiscal secrecy]

§ 1. Individual data contained in the declaration and other documents submitted by tax-
payers, tax remitters or collectors are subject to fiscal secrecy.

§ 2. The provision of § 1 also applies to data contained in:

1) tax information provided to tax authorities by entities other than those listed in § 1;
2) files documenting verification activities;

3) files of tax proceedings, tax control, customs and tax control and files of proceedings
in cases of tax crimes or tax misdemeanors;

4) accounting documentation of the tax authority;

5) information obtained by the authorities of the National Revenue Administration from
banks and other sources than those mentioned in § 1 or in point 1;

6) information obtained in the course of double taxation dispute resolution procedures
and in the course of proceedings to issue advance pricing agreements referred to in the
Act of 16 October 2019 on resolving double taxation disputes and concluding advance
pricing agreements;

355 Art. 185. [Odmowa udzielenia informacji organowi podatkowemul]
Instytucje finansowe wymienione w art. 182 odmawiaja udzielenia informacji, jezeli zadanie upowaznionego
organu podatkowego nie spelnia wymogow okreslonych w art. 184 § 21 3.
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7) files documenting the control referred to in Chapter 9, Section III of the Act of 9
March 2017 on the exchange of tax information with other countries;

8) information on the results of the risk analysis referred to in Art. 119zn § 1, and other
information and documents referred to in section I11B;

9) information and documents referred to in Section III in Chapter 11a;

10) files of the proceedings regarding the issuance of a securing opinion and files of the
proceedings specified in Section IIIA in Chapter 5;

11) information on determining the likelihood of delays referred to in Art. 299f;

12) information provided by the taxpayer as part of the cooperation referred to in section
[IB;

13) files of the proceedings specified in section II in chapter 1a;

14) information provided by the investor under the investment agreement;

15) files documenting the verification acquisition.

§ 3. The provisions of § 1 and 2 shall not apply to the disclosure to the counterparty of
the taxpayer conducting economic activity about:

1) failure to submit or submit a declaration or other document by the taxpayer, which he
was obliged to submit under the provisions of tax laws;

2) the taxpayer’s failure to include or include in the submitted declaration or other doc-
ument the events which he was obliged to include under the provisions of tax laws;

3) arrears or not arrears by the taxpayer in taxes resulting from the declaration or other
document submitted pursuant to the provisions of tax laws.

Article 294 [Scope of subjective fiscal secrecy]

§ 1. The following persons are obliged to observe fiscal secrecy:

1) employees of tax administration chambers;

la) officers;

1b) employees of the National Tax Information;

2) commune head, mayor (city president), starost, voivodeship marshal and employees
of offices serving them,;

3) members of local government appeal boards, as well as employees of the offices of
these boards;

4) the minister competent for public finance and the employees of the office supporting
that minister;

4a) Head of the National Revenue Administration;

5) persons undergoing an internship, professional or student internship in the office serv-
ing the minister competent for public finance or in other tax authorities;

6) representatives of a foreign authority residing in the seats of tax authorities, present
in the course of tax proceedings or present in the course of control activities, in connec-
tion with the exchange of information;

7) Council members;
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8) members of the advisory commission and commission for out-of-court dispute reso-
lution as well as persons affected by the dispute, their representatives and attorneys re-
ferred to in the Act of 16 October 2019 on resolving double taxation disputes and con-
cluding advance pricing agreements.

§ 2. The persons listed in § 1 are obliged to make a written promise as follows:

“I promise that I will observe fiscal secrets. I declare that I am aware of the provisions
on criminal liability for disclosing fiscal secrets.”

§ 3. Fiscal secrecy also applies after termination of employment, completion of intern-
ship or apprenticeship or termination of membership in the Council.

§ 4. Other persons to whom information subject to fiscal secrecy has been made availa-
ble are also obliged to observe fiscal secrecy, unless their disclosure is permitted by law.
§ 5. The provision of § 4 does not apply to persons to whom information covered by
fiscal secrecy applies.

The General Tax Code regulates the fiscal secrecy but it although includes penalties for
the situation that someone publishes data, which is restricted by confidentiality.

Article 305%° [Unauthorised disclosure or use of information]

§ 1. Who, without being authorised to do so, discloses or uses:

1) algorithms referred to in Art. 119zn § 3,

2) risk indicator information,

3) information and statements referred to in Art. 119zp § 1, art. 119zq and art. 119zs §
1,

4) information covered by the requests of the Head of the National Revenue Admin-
istration referred to in Art. 119z0 § 9, art. 119zv § 3, art. 119zw § 3 and art. 119zz § 2,
shall be punishable by imprisonment of up to 5 years.

§ 2. If the perpetrator of the act specified in § 1 acts unintentionally, he is subject to a
fine.

356 Art. 305r. [Nieuprawnione ujawnianie lub wykorzystanie informacji]

§ 1. Kto, nie bedac do tego uprawnionym, ujawnia lub wykorzystuje:

1) algorytmy, o ktérych mowa w art. 119zn § 3,

2) informacje o wskazniku ryzyka,

3) informacje i zestawienia, o ktorych mowa w art. 119zp § 1, art. 119zqiart. 119zs § 1,

4) informacje objete zadaniami Szefa Krajowej Administracji Skarbowej, o ktorych mowa w art. 119zo § 9, art.
119zv § 3, art. 119zw § 3 iart. 1192z § 2, podlega karze pozbawienia wolnosci do lat 5.

§ 2. Jezeli sprawca czynu okreslonego w § 1 dziala nieumyslnie, podlega grzywnie.
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Article 306%7 [Disclosure of information subject to fiscal secrecy]

§ 1. Who, being obliged to keep tax secret, discloses information covered by this secret,
shall be punishable by imprisonment of up to 5 years.

§ 2. Who, being obliged to keep the secret of the tax, discloses the information referred
to in article 1. 182,

shall be punishable by imprisonment from 6 months to 5 years.

§ 3. If the perpetrator of the act specified in § 1 or 2 acts unintentionally,

shall be punishable by imprisonment of up to 2 years.

§ 4. If the victim is not the State Treasury, the prosecution takes place at the request of

the victim.

(b) Customs secrecy (Administrative laws)

The Customs Secrecy is enshrined in Art. 95b of the Customs Law: 67

Article 95b3>® 68
1. Individual data contained in the customs declaration and other documents submitted

by the declarant are covered by customs secrecy.

2. The provision of sec. 1 also applies to data contained in:

357 Art. 306. [Ujawnienie informacji objetej tajemnicg skarbowa]

§ 1. Kto, bedac obowigzanym do zachowania tajemnicy skarbowej, ujawnia informacje objete tg tajemnica,
podlega karze pozbawienia wolnosci do lat 5.

§ 2. Kto, bedac obowigzanym do zachowania tajemnicy skarbowej, ujawnia informacje okreslone w art. 182,
podlega karze pozbawienia wolnosci od 6 miesiecy do lat 5.

§ 3. Jezeli sprawca czynu okreslonego w § 1 lub 2 dziata nieumyslnie, podlega karze pozbawienia wolnosci do lat
2.

§ 4. Jezeli pokrzywdzonym nie jest Skarb Panstwa, $ciganie nastepuje na wniosek pokrzywdzonego.

358 Art. 95b. 1. Indywidualne dane zawarte w zgtoszeniu celnym oraz innych dokumentach skladanych przez
zglaszajacego objete sa tajemnica celng.

2. Przepis ust. 1 stosuje si¢ rowniez do danych zawartych w:

1) aktach postepowania celnego oraz aktach postepowania w sprawach o przestepstwa skarbowe lub wykroczenia
skarbowe;

2) dokumentacji rachunkowej organu celnego;

3) informacjach uzyskanych przez Szefa Krajowej Administracji Skarbowej lub naczelnika urzedu celno-
skarbowego z bankow oraz z innych zrodet niz wymienione w ust. 1.

3. Do przestrzegania tajemnicy celnej obowigzani sa funkcjonariusze Stuzby Celno-Skarbowej oraz cztonkowie
korpusu stuzby cywilnej zatrudnieni w jednostkach organizacyjnych Krajowej Administracji Skarbowej, ktorzy w
zwigzku z wykonywaniem obowigzkow uzyskali dostep do informacji stanowigcych tajemnicg celng.

4. Osoby wymienione w ust. 3 sa obowiazane do zlozenia na pismie przyrzeczenia nastgpujacej tresci:
.Przyrzekam, ze bede przestrzegal tajemnicy celnej. O$wiadczam, ze s3 mi znane przepisy o odpowiedzialno$ci
karnej za ujawnienie tej tajemnicy.”.

5. Do przestrzegania tajemnicy celnej obowigzane sa rowniez inne osoby, ktérym udostgpniono informacje objete
tajemnicg celna, chyba ze na ich ujawnienie zezwala przepis prawa.

6. Przepisu ust. 5 nie stosuje si¢ do 0sob, ktore przekazaty informacje objete tajemnica celna.

7. W zakresie nieuregulowanym w ust. 1-6 przepisy art. 294 § 3, art. 295, art. 296-297a oraz art. 299-299b i art.
301 ustawy z dnia 29 sierpnia 1997 r. - Ordynacja podatkowa stosuje si¢ odpowiednio.

8. Naruszenie tajemnicy celnej podlega odpowiedzialnosci karnej jak za naruszenie tajemnicy skarbowe;j.

9. Przepisow o tajemnicy celnej nie stosuje si¢ do informacji podlegajacych ochronie na podstawie przepiséw o
ochronie informacji niejawnych.
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1) files of customs proceedings and files of proceedings in cases of fiscal offences or
fiscal offences;

2) accounting documentation of the customs authority;

3) information obtained by the head of the National Revenue Administration or the head
of the customs and tax office from banks and other sources than those listed in para. 1.
3. Customs and Tax Service officers and members of the civil service corps employed
in organisational units of the National Revenue Administration who, in connection with
the performance of their duties, have gained access to information constituting customs
secret, are obliged to observe customs secrecy.

4. Persons listed in par. 3 are obliged to make a written promise as follows:

“I promise that I will keep customs secret. I declare that I am aware of the provisions on
criminal liability for disclosing this secret.”

5. Other persons to whom information covered by customs secrecy has been made avail-
able shall also be obliged to observe customs secrecy, unless their disclosure is permitted
by law.

6. The provision of sec. 5 shall not apply to persons who have provided information
covered by customs secrecy.

7. To the extent not regulated in sec. 1-6 provisions of art. 294 § 3, art. 295, art. 296—
297a and art. 299-299b and art. 301 of the Act of August 29, 1997 — Tax Code shall
apply accordingly.

8. Violation of customs secret is subject to criminal liability as for breach of fiscal
secrecy.

9. The provisions on customs secrecy shall not apply to information subject to protection
under the provisions on the protection of classified information.

(c) Data secrecy (Data protection laws)

In the area of general data secrecies the data protection laws and the general data pro-
tection regulation applies.

(4) Investigation and Inspection reports (Customs Code, General Tax Code)

The General administrative procedure code requests the public authorities to draw case
reports amd reports of the proceedings as well as interrogation reports. OLAF Units will
need these reports or they may be submitted to OLAF in order to allow Union officials
to decide on recommendations to the relevant country in case of irregularities:
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Chapter 2 Metrics, protocols and annotations

Article 66a**° Case record

§ 1. The records of the case are assumed in the case files.

§ 2. The contents of the case record indicate all persons who participated in taking ac-
tions in the administrative proceedings and specify all actions taken by these persons,
together with an appropriate reference to the documents specifying these actions.

§ 3. The record of the case, together with the documents to which it refers, constitutes
an obligatory part of the case file and is updated on an ongoing basis.

§ 4. The minister competent for public administration shall specify, by regulation, the
pattern and manner of keeping the metrics of the case, taking into account the content
and form of the metrics specified in § 1 and 2 and the obligation to update the metrics
on an ongoing basis, and also that based on the content of the metrics it is possible
determination of the content of activities in administrative proceedings undertaken by
individual persons in the case.

§ 5. The proper Minister of public administration determines, by regulation, the types
of cases in which the obligation to keep the metrics of the case is excluded due to the
disproportionality of the effort necessary to keep the metrics in relation to the simple
and repeatable nature of these cases.

Article 67°%° Recorded activities

§ 1. A public administration body shall draw up a concise record of each activity of the
proceedings, which is significant for the resolution of the case, unless the activity has
been otherwise recorded in writing.

359 Art. 66a. Metryka sprawy

§ 1. W aktach sprawy zaktada si¢ metryke sprawy.

§ 2. W tresci metryki sprawy wskazuje si¢ wszystkie osoby, ktore uczestniczyly w podejmowaniu czynno$ci w
postepowaniu administracyjnym oraz okresla si¢ wszystkie podejmowane przez te osoby czynno$ci wraz z
odpowiednim odestaniem do dokumentow okreslajacych te czynnosci.

§ 3. Metryka sprawy, wraz z dokumentami do ktorych odsyla, stanowi obowigzkowa czes$¢ akt sprawy i jest na
biezaco aktualizowana.

§ 4. Minister wlasciwy do spraw administracji publicznej okre$la, w drodze rozporzadzenia, wzor i sposob
prowadzenia metryki sprawy, uwzgledniajac tres¢ i forme metryki okreslong w § 11 2 oraz obowigzek biezacej
aktualizacji metryki, a takze, aby w oparciu o tres¢ metryki bylo mozliwe ustalenie tresci czynno$ci w
postepowaniu administracyjnym podejmowanych w sprawie przez poszczegolne osoby.

§ 5. Minister wlasciwy do spraw administracji publicznej okresla, w drodze rozporzadzenia, rodzaje spraw, w
ktoérych obowiazek prowadzenia metryki sprawy jest wylaczony ze wzgledu na nieproporcjonalno$¢ naktadu
srodkow koniecznych do prowadzenia metryki w stosunku do prostego i powtarzalnego charakteru tych spraw.
360 Art. 67. CzynnoSci protokolowane

§ 1. Organ administracji publicznej sporzadza zwiezty protokoét z kazdej czynnosci postepowania, majacej istotne
znaczenie dla rozstrzygnigcia sprawy, chyba ze czynno$¢ zostata w inny sposéb utrwalona na pismie.

§ 2. W szczegblnosci sporzadza si¢ protokot:

1) przyjecia wniesionego ustnie podania;

2) przeshuchania strony, $wiadka i bieglego;

3) ogledzin i ekspertyz dokonywanych przy udziale przedstawiciela organu administracji publicznej;

4) rozprawy;

5) ustnego ogloszenia decyzji i postanowienia.
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§ 2. In particular, the protocol shall be drawn up:

1) acceptance of an oral application;

2) questioning of the party, the witness and the expert;

3) inspections and expert opinions carried out with the participation of a representative
of a public administration body;

4) hearings;

5) verbal announcement of decisions and orders.

Article 68°¢!

§ 1. The protocol shall be drawn up in such a way that it follows from it who, when,
where and what activities were performed, who and in what capacity was present, what
and how as a result of these activities was established and what comments were made
by the present persons.

§ 2. The protocol is read to all persons present, participating in official activities, who
should then sign the protocol. Refusal or lack of signature of any person should be dis-
cussed in the minutes.

Article 69°%? Protocol of the interrogation

§ 1. The protocol of the hearing should be read and submitted for signature to the person
testifying immediately after the testimony.

§ 2. In the minutes of the hearing of the person who made the testimony in a foreign
language, you must provide a translation into Polish the content of the testimony and
indicate the person and address of the translator who made the translation; the interpreter
should sign the protocol of the interrogation.

The tax inspection report is a kind of investigation report and it is prescribed by the Tax
Code. Art. 290 speaks of tax inspection report.

Article 290 [Tax inspection report]

§ 1. The course of the inspection is documented by the inspector in the protocol. The
facts may also be recorded using image and sound recording equipment or on IT data
carriers.

361 Art. 68. Protokoél z czynnosci

§ 1. Protokot sporzadza sie tak, aby z niego wynikato, kto, kiedy, gdzie i jakich czynno$ci dokonat, kto i w jakim
charakterze byl przy tym obecny, co i w jaki sposdb w wyniku tych czynnos$ci ustalono i jakie uwagi zgtosity
obecne osoby.

§ 2. Protokoét odezytuje si¢ wszystkim osobom obecnym, bioragcym udziat w czynno$ci urzedowej, ktére powinny
nastgpnie protokot podpisaé. Odmowe lub brak podpisu ktorejkolwiek osoby nalezy oméwi¢ w protokole.

362 Art. 69. Protokol przestuchania

§ 1. Protokét przestuchania powinien by¢ odczytany i przedstawiony do podpisu osobie zeznajacej niezwlocznie
po ztozeniu zeznania.

§ 2. W protokotach przestuchania osoby, ktora zlozyta zeznanie w jezyku obcym, nalezy poda¢ w przektadzie na
jezyk polski tres¢ ztozonego zeznania oraz wskaza¢ osobg i adres thumacza, ktory dokonat przektadu; thumacz ten
powinien podpisa¢ protokot przestuchania.
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§ 2. The inspection report includes in particular:

1) indication of the controlled;

2) indication of controlling persons;

3) determination of the subject and scope of the inspection;

4) specifying the place and time of the inspection;

5) a description of the factual findings made;

6) documentation of the evidence taken;

6a) legal assessment of the case being the subject of the inspection;

7) instruction on the right to submit reservations or explanations and the right to submit
corrections to the declaration;

8) instruction on the obligation to notify the tax authority by the controlled party of any
change of its address made within 6 months from the date of completion of the tax audit,
if irregularities were revealed in the course of the tax audit, and the consequences of
failure to comply with this obligation.

§ 3. (repealed).

§ 4. The protocols of the activities referred to in Art. 289 § 1.

§ 5. The inspection report may also contain arrangements for auditing the books to the
extent provided for in art. 193. In this case, a separate audit report of the books referred
to in Art. 193 § 6.

§ 6. The protocol is drawn up in two copies. One copy of the inspection report shall be
delivered to the inspected party, with the exception of photocopies, copies and printouts
from files, books and other documents attached to the inspection report, made available
by the inspected party, which have been returned by the inspecting party, making a men-
tion of it in the inspection report.

Article 290a [Statutory delegation]

The minister competent for public financies in consultation with the Minister of Justice
and the minister competent for computerization, by regulation, shall determine the
method of securing, reproducing and using evidence recorded by means of image and
sound recording apparatus or on IT data carriers, taking into account the types of exter-
nal factors that the action may cause the destruction or damage of the evidence, the
presence of a representative of the controlling authority during their reconstruction, the
form of marking the evidence and recording the activities of reconstruction and use of
the evidence.

Article 290b [Declaration of lack of local jurisdiction of the body conducting the
inspection]

§ 1. If it is found in the course of the inspection that the body conducting the inspection
was locally inappropriate at the time of initiating the inspection, the inspector draws up
a report on inspection activities. The steps taken in the initiated tax audit remain in force.
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§ 2. The inspection report is drawn up in three copies, one copy of the inspection report
shall be delivered to the controlled person, and the other shall be transferred to the tax
authority competent in the case.

§ 3. The provisions on the control protocol shall apply accordingly to the control proto-
col, with the exception of art. 290 § 2 point 6a and 8.

The Act on the National Tax and Revenue Authority obliges the inspectors as well to
draw an inspection report.

Article 81°% [Report of inspection activities]

1. Control activities relevant to the case, in particular:

1) inspection,

2) securing evidence,

3) controlled or witness interrogation,

4) searches of a person,

5) search of premises, other rooms, places or things,

6) control of documents and records,

7) revision,

8) taking samples of goods and products and testing them

- the protocol is drawn up.

2. The report is drawn up in such a way that its content shows who, when, where and
what control activities were carried out, who and in what capacity was present at them,
what and how as a result of these activities was determined and what comments were
made by the persons present.

363 Art. 81 [Protokol z czynnosci kontrolnych]

1. Z czynnosci kontrolnych majacych istotne znaczenie dla sprawy, w szczegdlnoscei z:

1) ogledzin,

2) zabezpieczenia dowodow,

3) przestuchania kontrolowanego lub $wiadka,

4) przeszukania osoby,

5) przeszukania lokali, innych pomieszczen, miejsc lub rzeczy,

6) kontroli dokumentow i ewidencji,

7) rewizji,

8) pobierania probek towarow i wyroboéw oraz ich badania — sporzadza si¢ protokot.

2. Protokot sporzadza sie tak, aby z jego tresci wynikato, kto, kiedy, gdzie i jakich czynnosci kontrolnych dokonat,
kto i w jakim charakterze byt przy nich obecny, co i w jaki sposob w wyniku tych czynnosci ustalono i jakie uwagi
zglosily obecne osoby.

3. Protokot odczytuje sie osobom obecnym, bioragcym udzial w czynnos$ci kontrolnej, ktére powinny nastepnie
protokot podpisa¢. Odmowe ztozenia lub brak podpisu ktérejkolwiek osoby nalezy odnotowaé w protokole.

4. Protokoét przestuchania powinien by¢ odczytany i przedlozony do podpisu osobie zeznajacej niezwtocznie po
ztozeniu zeznania.

5. W protokole przestuchania osoby, ktéra ztozyla zeznanie w jezyku obcym, nalezy poda¢, w ttumaczeniu na
jezyk polski, tres¢ ztozonego zeznania oraz imie, nazwisko i adres thumacza. Thumacz powinien podpisa¢ protokot
przestuchania.

6. Protokot podpisuje kontrolujacy, ktory przeprowadzat czynnosci kontrolne.

7. Protokoét z czynnosci kontrolnych wykonywanych w miejscach, o ktérych mowa w art. 62 ust. 51 13, jest
sporzadzany w przypadku stwierdzenia nieprawidlowosci lub na Zzadanie kontrolowanego, chyba ze czynnos¢ ta
zostata udokumentowana w sposob okreslony w przepisach odrebnych.
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3. The protocol is read out to the persons present participating in the control activity,
who should then sign the protocol. Refusal to submit or lack of signature of any person
should be noted in the minutes.

4. The record of the interrogation should be read and submitted for signature to the per-
son testifying immediately after submitting the testimony.

5. The record of the interrogation of the person who made the statement in a foreign
language should include, translated into Polish, the content of the statement and the
name, surname and address of the translator. The interpreter should sign the interroga-
tion report.

6. The report is signed by the inspector who carried out the inspection activities.

7. Protocol on control activities carried out in the places referred to in art. 62 sec. 5 and
13, is drawn up in the event of irregularities or at the request of the inspected party,
unless this activity has been documented in the manner specified in separate provisions.

(5) Support to the inspectors

In the area of the tax duties, the support to inspectors must be provided:

Chapter 11 Tax information

Article 82 [Obligation to provide tax information]|

§ 1. Legal persons, organisational units without legal personality and natural persons
conducting business activity are obliged to prepare and provide information:

1) at the written request of the tax authority - about events arising from civil law rela-
tionships or labor law that may affect the creation of the tax obligation or the amount of
the tax liability of persons or entities with whom the contract was concluded;

2) without a summons by the tax authority - on contracts concluded with non-residents
within the meaning of the foreign exchange law;

3) to the extent and on the terms set out in separate acts.

§ la. (repealed).

§ 1b. (repealed).

§ 1c. 14 The provision of § 1 point 2 shall not apply to the entities referred to in § 1,
which are obliged to prepare information on transfer pricing pursuant to the provisions
of Art. 23zf sec. 1 of the Act of 26 July 1991 on personal income tax and art. 11t sec. 1
of the Act of February 15, 1992 on Corporate Income Tax, excluding entities obliged to
prepare information on transfer pricing, which carry out controlled transactions in a
given tax year, referred to in Art. 23 in sec. 2a of the Act of 26 July 1991 on personal
income tax or art. 11k sec. 2a of the Act of February 15, 1992 on corporate income tax.

The Polish Act on the National Tax and Revenue Authority contains a provision that
asks the individuals to cooperate:
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Article 723% [Obligations of the inspected party and other persons]

1. The inspected party, its employee, a person cooperating with the inspected party, the
entity keeping or storing tax books or documents, and the person performing activities
subject to customs and fiscal control are obliged to:

1) enable access to documents and records covered by the scope of customs and fiscal
control, including commercial, accounting and financial documents, even if they are
confidential, including electronic documents;

la) in the case of keeping tax books using computer programs, submit in electronic form
corresponding to the logical structure referred to in art. 193a § 2 of the Tax Ordinance,
all or part of tax books and accounting documents, covered by the scope of customs and
fiscal control, by means of electronic communication or on IT data carriers, indicating
the type of tax books and the period to which they relate;

2) provide necessary technical assistance if documents or records subject to customs and
fiscal control have been prepared using electronic data processing techniques;

364 Art. 72 [Obowigzki kontrolowanego oraz innych osob]

1. Kontrolowany, jego pracownik, osoba wspotdziatajaca z kontrolowanym, podmiot prowadzacy lub
przechowujacy ksiegi podatkowe lub dokumenty oraz osoba wykonujaca czynnosci podlegajace kontroli celno-
skarbowej sg obowigzani:

1) umozliwi¢ wglad w dokumenty i ewidencje objete zakresem kontroli celno-skarbowej w tym dokumenty hand-
lowe, ksiegowe i finansowe, nawet jezeli maja charakter poufny, w tym dokumenty elektroniczne;

la) w przypadku prowadzenia ksiag podatkowych przy uzyciu programow komputerowych, przekaza¢ w postaci
elektronicznej odpowiadajacej strukturze logicznej, o ktorej mowa w art. 193a § 2 Ordynacji podatkowej, cato§¢
lub czes¢ ksiag podatkowych oraz dowodow ksiggowych, objetych zakresem kontroli celno-skarbowej, za pomoca
srodkéw komunikacji elektronicznej lub na informatycznych nosnikach danych, wskazujac rodzaj ksiag podat-
kowych oraz okres, ktorego dotycza;

2) udziela¢ niezbednej pomocy technicznej, jezeli dokumenty lub ewidencje bedace przedmiotem kontroli celno-
skarbowej zostaly sporzadzone z zastosowaniem technik elektronicznego przetwarzania danych;

3) przedstawia¢ na zadanie urzedowe thumaczenie na jezyk polski dokumentéw majacych znaczenie dla kontroli
celno-skarbowej, sporzadzonych w jezyku obcym;

4) udostepniac towary, urzadzenia oraz §rodki przewozowe oraz zapewnic¢ dostep do pomieszczen oraz innych
miejsc bedacych przedmiotem kontroli celno-skarbowej;

5) wydawac¢ za pokwitowaniem towary lub dokumenty na czas trwania kontroli celno-skarbowej, jezeli jest to
niezbedne na potrzeby kontroli;

6) przeprowadzac na zadanie spis z natury w zakresie niezbednym na potrzeby kontroli celno-skarbowe;j;

7) umozliwia¢ zbadanie towarow, surowcow, polproduktow i wyrobow gotowych, w tym przez pobranie ich
probek;

8) udostepnia¢ w niezbednym zakresie $rodki aczno$ci, a takze inne urzadzenia techniczne, jezeli sa one
niezbedne do wykonania kontroli celno-skarbowej;

9) umozliwiaé, nieodptatnie, sporzadzanie kopii i szkicow, filmowanie i fotografowanie oraz dokonywanie nagran
dzwiekowych;

10) zapewnia¢ warunki do wykonywania czynnosci kontrolnych, w tym - w miare posiadanych mozliwosci - sa-
modzielne pomieszczenie odpowiednie do rodzaju wykonywanych czynnosci i miejsce do przechowywania do-
kumentow;

11) udziela¢ wyjasnien dotyczacych przedmiotu kontroli celno-skarbowe;.

2. Osoba posiadajaca towary podlegajace kontroli celno-skarbowej jest obowigzana, na swdj koszt, do wy-
konywania czynnosci umozliwiajacych przeprowadzenie kontroli, w szczegdlnosci do roztadowania, okazania
oraz zaladowania towaru po zakonczeniu czynnosci kontrolnych.

3. Osoby upowaznione do reprezentowania lub prowadzenia spraw kontrolowanego sa obowigzane udziela¢ wy-
jasnien dotyczacych przedmiotu kontroli celno-skarbowej, wynikajacych z zakresu wykonywanych czynnosci lub
zadan.
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3) present, on request, an official translation into Polish of documents relevant for cus-
toms and fiscal control, prepared in a foreign language;

4) provide goods, equipment and means of transport and provide access to premises and
other places subject to customs and fiscal control;

5) issue goods or documents against receipt for the duration of the customs and tax in-
spection, if it is necessary for the purposes of the inspection;

6) conduct a physical inventory upon request to the extent necessary for the purposes of
customs and tax control;

7) enable the examination of goods, raw materials, semi-finished products and finished
products, including by taking their samples;

8) make available, to the extent necessary, means of communication, as well as other
technical devices, if they are necessary to perform customs and fiscal control;

9) enable, free of charge, making copies and sketches, filming and photographing, and
making sound recordings;

10) provide conditions for performing control activities, including - as far as possible -
an independent room appropriate to the type of activities performed and a place to store
documents;

11) provide explanations regarding the subject of customs and fiscal control.

2. A person who has goods subject to customs and tax control is obliged, at his own
expense, to perform activities enabling the control, in particular to unload, present and
load the goods after the control activities are completed.

3. Persons authorised to represent or conduct the affairs of the inspected party are
obliged to provide explanations regarding the subject of customs and fiscal control, re-
sulting from the scope of performed activities or tasks.

(6) Collection and Preservation of Evidence (Customs Code, General Tax Code)

The Code on Administrative Procedure (see Art. 7, 75, 76, 77 § 1, 80 et seq. contains
rules on the collection and preservation of evidence®®® and in the area of tax duties, the
Tax Code contains rules on evidence gathering:

365 Zapadka 2020.
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Article 1803% [Definition of evidence in tax proceedings. Statement of Assets]

§ 1. Everything that may contribute to the clarification of the case and is not contrary to
the law should be admitted as evidence.

§ 2. If the law does not require official confirmation of specific facts or legal status by
way of a certificate, the tax authority receives from the party, at its request, a statement
made under pain of criminal liability for false testimony; provision of art. 196 § 3 shall
apply accordingly.

§ 3. If there is a reasonable assumption that a party who is a natural person has not dis-
closed all turnover or revenue relevant to determining or determining the amount of the
tax liability, the tax authority may request the party to submit a declaration of assets as
at a specific date. This statement is made under pain of criminal liability for false testi-
mony. When requesting a declaration, the tax authority shall warn the party of criminal
liability for false testimony.

§ 4. The provision of § 3 shall apply accordingly to natural persons who are partners in
a company without legal personality which is a party to the proceedings.

Article 181°¢7 [Catalog of evidence in tax proceedings]

Evidence in tax proceedings may include, in particular, tax books, declarations
submitted by a party, witness statements, expert opinions, materials and information col-
lected as a result of inspection, tax information and other documents collected in the
course of analytical activities of the National Revenue Administration, verification acti-
vities, tax inspection or customs and fiscal control and materials collected in the course
of criminal proceedings or proceedings in cases of fiscal crimes or fiscal petty offences.

Article 187 [Principle of the officiality of evidence proceedings]
§ 1. The tax authority is obliged to collect and exhaustively consider all the evidence.

366 Art. 180. [Definicja dowodu w postepowaniu podatkowym. O$wiadczenie o stanie majatkowym]

§ 1. Jako dowdd nalezy dopusci¢ wszystko, co moze przyczynic si¢ do wyjasnienia sprawy, a nie jest sprzeczne z
prawem.

§ 2. Jezeli przepis prawa nie wymaga urzgdowego potwierdzenia okreslonych faktow lub stanu prawnego w drodze
zaswiadczenia, organ podatkowy odbiera od strony, na jej wniosek, o$wiadczenie ztozone pod rygorem
odpowiedzialno$ci karnej za falszywe zeznania; przepis art. 196 § 3 stosuje si¢ odpowiednio.

§ 3. Jezeli zachodzi uzasadnione przypuszczenie, ze strona bedaca osoba fizyczna nie ujawnita wszystkich obrotow
lub przychodéw majacych znaczenie dla okreslenia lub ustalenia wysokosci zobowigzania podatkowego, organ
podatkowy moze zwréci¢ si¢ do strony o ztozenie o$wiadczenia o stanie majatkowym na okreslony dzien.
Oswiadczenie to sktadane jest pod rygorem odpowiedzialnosci karnej za falszywe zeznania. Organ podatkowy,
zwracajac si¢ o zlozenie oswiadczenia, uprzedza strong o odpowiedzialnosci karnej za fatszywe zeznania.

§ 4. Przepis § 3 stosuje si¢ odpowiednio do osob fizycznych bedacych wspdlnikami spdtki nieposiadajacej
osobowosci prawnej bedacej strong postepowania.

367 Art. 181. [Katalog $srodkéw dowodowych w postepowaniu podatkowym] Dowodami w postepowaniu
podatkowym mogg by¢ w szczegolnosci ksiggi podatkowe, deklaracje ztozone przez strong, zeznania §wiadkow,
opinie biegtych, materiaty i informacje zebrane w wyniku ogledzin, informacje podatkowe oraz inne dokumenty
zgromadzone w toku dzialalnosci analitycznej Krajowej Administracji Skarbowej, czynnosci sprawdzajacych,
kontroli podatkowej lub kontroli celno-skarbowej oraz materialy zgromadzone w toku post¢powania karnego albo
postgpowania w sprawach o przestgpstwa skarbowe lub wykroczenia skarbowe.
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§ 2. The tax authority may at any stage of the proceedings change, supplement or repeal
its decision regarding the taking of evidence.

§ 3. Commonly known facts and facts known to the tax authority ex officio do not
require proof. Facts known to the tax authority ex officio should be communicated to
the party.

Article 188 [Request by a party to tax proceedings regarding the taking of
evidence]

A party’s request to take evidence should be taken into account if the subject of evidence
are circumstances relevant to the case, unless these circumstances are sufficiently estab-
lished by other evidence.

Article 189 [Deadline for submitting evidence in tax proceedings]

§ 1. The tax authority may set a time limit for the party to submit the evidence in its
possession.

§ 2. The time limit shall be determined taking into account the nature of the evidence
and the state of the proceedings, but it may not be shorter than 3 days.

§ 3. The tax authority may require the party to provide a translation into Polish of the
documentation submitted by the party in a foreign language. The party is obliged to per-
form these activities at its own expense.

(7) The Right to Inspect the Files

The data subject, the individual part of an investigation — either in the tax, customs or 82
the general administrative law area — has the right to inspect the files containing infor-
mation about its activities or the conduct investigated. The General Administrative Pro-
cedure Code contains a provision, which is applicable in this area:

Chapter 3 File Sharing 83
Article 7338

§ 1. A party has the right to inspect the case files, make notes, copies or copies of them.
This right also applies after the conclusion of the proceedings.

368 Art. 73. Udostepnianie stronie akt sprawy

§ 1. Strona ma prawo wgladu w akta sprawy, sporzadzania z nich notatek, kopii lub odpiséw. Prawo to przystuguje
réwniez po zakonczeniu postgpowania.

§ la. Czynno$ci okreslone w § 1 sa dokonywane w lokalu organu administracji publicznej w obecnosci pracownika
tego organu.

§ 1b. Wglad w akta sprawy w przypadku, o ktorym mowa w art. 236 wlasciwos$¢ organu do rozpatrzenia skargi §
2, nastepuje z pominieciem danych osobowych osoby sktadajacej skarge.

§ 3. Organ administracji publicznej moze zapewnic stronie dokonanie czynnosci, o ktérych mowa w § 1, w swoim
systemie teleinformatycznym, po uwierzytelnieniu strony w sposob okreslony w art. 20a identyfikacja
uzytkownika systeméw teleinformatycznych ust. 1 albo 2 ustawy z dnia 17 lutego 2005 r. o informatyzacji
dziatalnosci podmiotow realizujacych zadania publiczne.
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§ la. The activities specified in § 1 are performed at the premises of a public admin-
istration body in the presence of an employee of that body.

§ 1b. Access to the case files in the case referred to in Art. 236 § 2, the authority of the
authority to consider the complaint, omitting the personal data of the person lodging the
complaint.

§ 3. The public administration body may ensure that the party performs the activities
referred to in § 1 in its ICT system, after authenticating the party in the manner specified
in art. 20a identification of the user of ICT systems sec. 1 or 2 of the Act of 17 February
2005 on the computerization of the activities of entities performing public tasks.

Article 74°%° Exclusion of the party’s right to inspect the case files

§ 1. The provision of art. 73, the sharing of the case file page does not apply to case files
containing classified information classified as “secret” or “top secret”, as well as to other
files that the public administration authority will exclude due to an important state in-
terest.

§ 2. Refusal to allow the page to view the files of the case, to make notes, copies and
copies of them, to authenticate such copies and copies or to issue certified copies by way
of provisions, which can be complained against.

This provision is important for Art. 9 OLAF Regulation.

g) A closer Look at Single Investigation Measures

A closer look at single measures — especially invesigation measures from the
aforementioned branches that concern OLAF’s investigation shall enable the reader to
take into account the legal wording of the provisions (in the footnotes) and a translation
with short interpretation of the provisions in English (in the main text):

aa. Interviewing / Questioning of “persons concerned” (in relation to suspects /
defendants)

In the tax duties area, the Tax Code prescribes the taking into account of questions and
answers from persons concerned.

369 Art. 74. Wylaczenie prawa strony do wgladu w akta sprawy

§ 1. Przepisu art. 73 udostepnianie stronie akt sprawy nie stosuje si¢ do akt sprawy zawierajacych informacje
niejawne o klauzuli tajnosci “tajne” lub “Scisle tajne”, a takze do innych akt, ktore organ administracji publiczne;j
wylaczy ze wzgledu na wazny interes panstwowy.

§ 2. Odmowa umozliwienia stronie przegladania akt sprawy, sporzadzania z nich notatek, kopii i odpisow,
uwierzytelnienia takich kopii i odpisow lub wydania uwierzytelnionych odpisow nastgpuje w drodze postan-
owienia, na ktore stuzy zazalenie.
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bb. The taking of statements from Economic Operators

The taking of statements from the person inspected e.g. the economic operators is pos-
sible under the Act on the National Tax and Revenue Authority:

Article 76°7° [Interrogation of the controlled or witness at a distance]

1. The questioning of the controlled person or the witness may take place with the use
of technical devices enabling this activity to be carried out at a distance with simultane-
ous direct transmission of image and sound.

2. In the activity referred to in para. 1, is attended by a person employed or an officer
serving in the KAS organisational unit competent for the locality where the inspected
person or the witness resides.

3. The interrogation is recorded with the use of a video and audio recording device.

4. A protocol is drawn up from the hearing, the content of which is limited to the record-
ing of the most important statements of the persons taking part in it. The video and audio
recordings are attached to the protocol.

5. The controlled person has the right to receive, at his own expense, one copy of the
audio or video recording.

6. The minister competent for public financies, in consultation with the Minister of Jus-
tice, shall specify, by regulation, the types of devices and technical means used to record
the image or sound for the purposes of customs and tax control, the manner of storing,
reproducing and copying the records, the manner and mode of making available to the
inspected representative the controlled and the proxy of the image or sound recording
and providing them with a copy of the image or sound recording, as well as the amount
of the fee for preparing and providing a copy of the image or sound recording, bearing
in mind the need to properly protect the recorded image or sound against loss of evi-
dence, distortion or unauthorised disclosure, and ensuring that the amount of the fee

370 Art. 76. [Przestuchanie kontrolowanego lub §wiadka na odleglo$¢]

1. Przestuchanie kontrolowanego lub §wiadka moze nastapi¢ przy uzyciu urzadzen technicznych umozliwiajacych
przeprowadzenie tej czynnosci na odlegtos¢ z jednoczesnym bezposrednim przekazem obrazu i dzwigku.

2. W czynnosci, o ktorej mowa w ust. 1, bierze udziat osoba zatrudniona lub funkcjonariusz petnigcy stuzbe w
jednostce organizacyjnej KAS wiasciwej dla miejscowosci, w ktorej kontrolowany lub §wiadek przebywa.

3. Przestuchanie utrwala si¢ za pomoca urzadzenia rejestrujgcego obraz i dzwigk.

4. Z przestuchania sporzadza si¢ protokdt, ktérego tres¢ ograniczona jest do zapisu najbardziej istotnych o$wi-
adczen os6b biorgcych w nim udzial. Zapis obrazu i dzwicku stanowig zalacznik do protokotu.

5. Kontrolowany ma prawo otrzymac, na swoj koszt, jedna kopie zapisu dzwigku lub obrazu.

6. Minister wlasciwy do spraw finanséw publicznych w porozumieniu z Ministrem Sprawiedliwo$ci okresli, w
drodze rozporzadzenia, rodzaje urzadzen i srodkdéw technicznych stuzacych do utrwalania obrazu lub dzwicku dla
celéw kontroli celno-skarbowej, sposdb przechowywania, odtwarzania i kopiowania zapis6w, sposob i tryb
udostepniania kontrolowanemu, reprezentantowi kontrolowanego i pelnomocnikowi zapisu obrazu lub dzwicku
oraz przekazywania im kopii zapisu obrazu lub dzwigku, jak rowniez wysoko$¢ optaty za sporzadzenie i przeka-
zanie kopii zapisu obrazu lub dzwigku, majac na uwadze konieczno$¢ wlasciwego zabezpieczenia utrwalonego
obrazu lub dzwigku przed utrata dowodu, jego znieksztalceniem lub nieuprawnionym ujawnieniem, a takze
zapewnienia, aby wysoko$¢ optaty odpowiadala rzeczywistym kosztom sporzadzenia i przekazania kopii zapisu
obrazu lub dzwigku.

EPPO/OLAF Compendium 311

87

88



89

OLAF-Regulation (EU, EURATOM) No 883/2013

corresponds to the actual costs of making and transmitting a copy of the video or sound
recording.

In the tax area the Tax Code provides for summons and rules thereto:

Chapter 6 Summons

Article 155°7! [Summon in tax proceedings]

§ 1. The tax authority may summon a party or other persons to provide explanations,
testify, submit documents or perform a specific action in person, by proxy or in writing,
if it 1s necessary to clarify the facts or settle the case.

§ la. The tax authority is obliged to make efforts to ensure that the satisfaction of the
summons is not burdensome.

§ 2. If the summoned person cannot appear due to illness, disability or other important
reason, the tax authority may accept an explanation or testimony or perform activities at
the place of stay of that person.

Article 156°7? [Personal appearance in tax proceedings]

§ 1. The summoned person is obliged to appear in person only in the area of the province
in which he resides or stays.

§ 2. If the locally competent to consider the case is the tax authority established in a
province other than those referred to in § 1, the person required to appear in person may
stipulate that he wants to appear before the authority competent to consider the case.

§ 3. In the case of the initiation of tax proceedings ex officio, the tax authority in the
order to initiate the proceedings shall instruct the party about the possibility of submit-
ting, within 7 days from the date of service of the order, the reservations referred to in §
2.

371 Wezwania

Art. 155. [Wezwanie w postepowaniu podatkowym]|

§ 1. Organ podatkowy moze wezwaé strong lub inne osoby do zlozenia wyjasnien, zeznan, przediozenia
dokumentéw lub dokonania okreslonej czynnos$ci osobiscie, przez pelnomocnika lub na pismie, jezeli jest to
niezbedne dla wyjasnienia stanu faktycznego lub rozstrzygnigcia sprawy.

§ la. Organ podatkowy obowigzany jest dotozy¢ staran, aby zadosCuczynienie wezwaniu nie byto ucigzliwe.

§ 2. Jezeli osoba wezwana nie moze stawi¢ si¢ z powodu choroby, kalectwa lub innej waznej przyczyny, organ
podatkowy moze przyja¢ wyjasnienie lub zeznanie albo dokona¢ czynnosci w miejscu pobytu tej osoby.

372 Art. 156. [Osobiste stawiennictwo w postepowaniu podatkowym]

§ 1. Wezwany jest obowigzany do osobistego stawienia si¢ tylko na obszarze wojewodztwa, w ktérym zamieszkuje
lub przebywa.

§ 2. Jezeli wlasciwym miejscowo do rozpatrzenia sprawy jest organ podatkowy majacy siedzib¢ na obszarze
wojewddztwa innego niz okreslone w § 1, osoba obowigzana do osobistego stawienia si¢ moze zastrzec, ze chce
stawi¢ si¢ przed organem wiasciwym do rozpatrzenia sprawy.

§ 3. W przypadku wszczecia postgpowania podatkowego z urzedu organ podatkowy w postanowieniu o wszczgciu
postepowania poucza stron¢ o mozliwosci zlozenia, w terminie 7 dni od dnia dorgczenia postanowienia,
zastrzezenia, o ktorym mowa w § 2.

§ 4. Wezwany w postepowaniu prowadzonym przez organ wyznaczony na podstawie art. 18c jest obowigzany do
osobistego stawienia si¢ takze poza obszarem wojewodztwa, w ktorym zamieszkuje lub przebywa.

§ 5. Wezwany w toku postepowania w sprawie, o ktorej mowa w art. 119g § 1, jest obowiagzany do osobistego
stawienia si¢ takze poza obszarem wojewodztwa, w ktorym zamieszkuje lub przebywa.
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§ 4. Summoned in proceedings conducted by the body designated pursuant to Art. 18c
1s obliged to appear in person also outside the province in which he resides or stays.

§ 5. Summoned in the course of the proceedings in the case referred to in Art. 119g § 1,
is obliged to appear in person also outside the area of the province in which he resides
or stays.

cc. Interviewing/Questioning of witnesses

In the general administrative procedure, the witnesses might be heart by the authorities
on the basis of the rights granted to them by the General Administrative Procedure Code:

Article 86°7° Hearing a party

If, after the exhaustion of evidence or due to the lack therecof, the facts relevant to the
resolution of the case remain unexplained, the public administration body may hear the
party to explain them. Provisions concerning witnesses shall apply to the questioning of
the parties, with the exception of the provisions on coercive measures.

Witnesses may be concerned (of either the tax or the customs proceedings):

Act from 29 August 1997 Tax Ordinance
Article 1907 [Notification of the party to the tax proceedings about the taking of
evidence]
§ 1. The party should be notified of the place and date of taking evidence from witnesses,
expert opinions or inspection at least 7 days before the date.
§ 2. A party has the right to participate in the taking of evidence, may ask questions to
witnesses and experts and provide explanations.

Article 195°7° [An absolute ban on questioning as a witness in tax proceedings]
Witnesses cannot be:
1) people unable to perceive or communicate their perceptions;

373 Art. 86. Przestuchanie strony

Jezeli po wyczerpaniu §rodkéw dowodowych lub z powodu ich braku pozostaty nie wyjasnione fakty istotne dla
rozstrzygnigcia sprawy, organ administracji publicznej dla ich wyjasnienia moze przestucha¢ strone. Do
przestuchania stron stosuje si¢ przepisy dotyczace swiadkoéw, z wylaczeniem przepiséw o srodkach przymusu.
374 Art. 190. [Zawiadomienie strony postepowania podatkowego o przeprowadzeniu dowodul]

§ 1. Strona powinna by¢ zawiadomiona o miejscu i terminie przeprowadzenia dowodu z zeznan $wiadkow, opinii
bieglych lub ogledzin przynajmniej na 7 dni przed terminem.

§ 2. Strona ma prawo bra¢ udziat w przeprowadzaniu dowodu, moze zadawa¢ pytania swiadkom i bieglym oraz
sktada¢ wyjasnienia.

375 Art. 195. [Bezwzgledny zakaz przestuchiwania w charakterze swiadka w postepowaniu podatkowym|
Swiadkami nie mogg by¢:

1) osoby niezdolne do postrzegania lub komunikowania swych spostrzezen;

2) osoby obowigzane do zachowania w tajemnicy informacji niejawnych na okolicznos$ci objete tajemnica, jezeli
nie zostaly, w trybie okreslonym obowigzujacymi przepisami, zwolnione od obowigzku zachowania tej tajemnicy;
3) duchowni prawnie uznanych wyznan - co do faktow objetych tajemnica spowiedzi.
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2) persons obliged to keep secret classified information for the circumstances covered
by the secret, if they have not been released from the obligation to keep this secret in
accordance with applicable regulations;

3) clergy of legally recognized denominations — as to the facts covered by the secret of
confession.

Article 196°7° [Relative ban on questioning as a witness in tax proceedings]

§ 1. No one has the right to refuse to testify as a witness, with the exception of the party’s
spouse, ascendants, descendants and siblings of the party and relatives of the first de-
gree, as well as persons related to the party by adoption, custody or guardianship. The
right to refuse to testify also continues after the termination of marriage, adoption,
guardianship or guardianship.

§ 2. The witness may refuse to answer questions when the answer could expose him or
his relatives listed in § 1 to criminal liability, penal fiscal or cause a violation of the
obligation to maintain professional secrecy protected by law.

§ 3. Before taking the testimony, the tax authority instructs the witness about the right
to refuse to testify and answer questions, and warns about criminal liability for false
testimony.

§ 4. The proper Minister of public financies in consultation with the Minister of Justice
shall determine, by regulation, the manner of drawing up and storing testimonial reports
covering the circumstances to which the obligation to protect classified information or
to maintain professional secrecy extends.

dd. Inspections

(1) According to the General Administrative Procedure Code

According to the General Administrative Procedure Code, an inspection might be car-
ried out to discover relevant facts for an administrative procedure:

376 Art. 196. [Wzgledny zakaz przeshuchiwania w charakterze $wiadka w postepowaniu podatkowym]

§ 1. Nikt nie ma prawa odmowic¢ zeznan w charakterze §wiadka, z wyjatkiem malzonka strony, wstepnych,
zstepnych i rodzenstwa strony oraz powinowatych pierwszego stopnia, jak rowniez osob pozostajacych ze strong
w stosunku przysposobienia, opieki lub kurateli. Prawo odmowy zeznan trwa takze po ustaniu malzenstwa,
przysposobienia, opieki lub kurateli.

§ 2. Swiadek moze odmowi¢ odpowiedzi na pytania, gdy odpowiedz moglaby narazi¢ jego lub jego bliskich
wymienionych w § 1 na odpowiedzialno$¢ karna, karng skarbowa albo spowodowaé naruszenie obowiazku
zachowania ustawowo chronionej tajemnicy zawodowe;.

§ 3. Przed odebraniem zeznania organ podatkowy poucza §wiadka o prawie odmowy zeznan i odpowiedzi na
pytania oraz uprzedza o odpowiedzialno$ci karnej za fatszywe zeznania.

§ 4. Minister wlasciwy do spraw finansow publicznych w porozumieniu z Ministrem Sprawiedliwosci okresli, w
drodze rozporzadzenia, sposob sporzadzania oraz przechowywania protokolow zeznan obejmujacych
okoliczno$ci, na ktore rozcigga si¢ obowigzek ochrony informacji niejawnych lub dochowania tajemnicy
zawodowe;j.
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Article 8577 Inspection

§ 1. A public administration body may, if necessary, carry out an inspection.

§ 2. If the subject of inspection is with third parties, these persons are required to call
the authority to show the subject of inspection.

(2) Inspections in the Tax Area

The main provision in the tax law area is:

Article 198°78 [Inspection in tax proceedings]

§ 1. The tax authority may, if necessary, carry out an inspection.

§ 2. If the subject of the inspection is with third parties, these persons are obliged, at the
request of the tax authority, to present this item.

Further rules on inspections are regulated in Section V and Section VI:

Section V Inspection activities

Article 272 [Purpose of checks]

Tax authorities of the first instance, subject to art. 272a, perform checks aimed at:

1) timeliness check:

and) submitting declarations,

b) paying taxes, including those collected by tax remitters and collectors;

2) confirmation of the formal correctness of the documents listed in point 1;

3) determination of the facts to the extent necessary to confirm compliance with the
submitted documents;

4) verification of expenses incurred by the taxpayer and obtained taxable revenue (in-
come) or untaxed revenue (income) — to the extent necessary to disclose the tax base for
revenue not covered by disclosed sources or from undisclosed sources;

5) verification of data and documents provided by taxpayers making tax registration;
6) verification of data and documents submitted by entities submitting a registration
application in accordance with Art. 16 of the Act of 6 December 2008 on excise duty
and the simplified registration application in accordance with Art. 16b of this Act.

7) checking the fulfillment of the conditions entitling to taxation with a lump sum on
the income of companies and the reliability and timeliness of submitting a statement to
the taxpayer by its shareholder or shareholder, referred to in Chapter 6b of the Act of
February 15, 1992 on corporate income tax.

377 Art. 85. Ogledziny

§ 1. Organ administracji publicznej moze w razie potrzeby przeprowadzi¢ ogledziny.

§ 2. Jezeli przedmiot oglgdzin znajduje si¢ u osob trzecich, osoby te s3 obowigzane na wezwanie organu do
okazania przedmiotu ogledzin.

378 Art. 198 [Kontrola w postepowaniu podatkowym)|

§ 1.0rgan podatkowy moze w razie potrzeby przeprowadzi¢ kontrolg.

§ 2.Jezeli przedmiotem kontroli s3 osoby trzecie, osoby te sa obowigzane, na zadanie organu podatkowego, do
okazania tego przedmiotu.
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Article 272a [Checks on documents submitted as part of the VAT information ex-
change|

The head of the national tax administration or the tax authority authorised by the minis-
ter responsible for public financies in the exchange of information on tax on goods and
services with the Member States of the European Union, performs checks relating to the
documents submitted to this authority.

Article 274c¢ [Request for documents from the taxpayer’s counterparty]

§ 1. The tax authority, in connection with tax proceedings or tax audits, may request
from the taxpayer’s business partners:

1) presentation of documents, in the scope covered by the proceedings or the taxpayer’s
inspection, in order to verify their correctness and reliability;

2) transfer, by means of electronic communication or on an IT data carrier, an excerpt
from tax books and accounting documents saved in electronic form corresponding to the
logical structure referred to in art. 193a § 2, if the taxpayer’s counterparty keeps tax
books using computer programs.

§ la. A protocol shall be drawn up from the activities verifying the taxpayer’s counter-
party.

§ 1b. The activities specified in § 1 point 2, the taxpayer’s counterparty is obliged to
perform at his own expense.

§ Ic. The provisions of § 1-1b also apply to entities conducting business activity partic-
ipating in the delivery of the same goods or the provision of the same service, being both
suppliers and buyers participating directly or indirectly in the delivery of goods or the
provision of services. In this case, the request referred to in § 1 may only concern doc-
uments related to the delivery of the goods or the provision of the service.

§ 2. If the place of residence, registered office or place of business of the taxpayer’s
counterparty are outside the area of operation of the authority conducting the proceed-
ings or control, the checks referred to in § 1 may also be made by the locally competent
authority at the request of that authority.

Article 276 [inspection of a dwelling by the tax authority]

§ 1. The tax authority, with the consent of the taxpayer, may inspect the dwelling or part
of the dwelling, if it is necessary to verify the compliance of the facts with the data
resulting from the declaration submitted by the taxpayer and other documents confirm-
ing the incurring of expenses for housing purposes.

§ 2. In the case referred to in § 1, an employee of the tax authority, in consultation with
the taxpayer, sets the date for the inspection. An annotation of the date of the inspection,
signed by the taxpayer, shall be included in the case file.

§ 3. In the event of failure to make the dwelling available within the agreed period, the
tax authority may set a new date for the inspection.
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§ 4. An employee of the tax authority draws up a report of the inspection carried out,
which is attached to the case file.

§ 5. The provisions of § 14 shall apply accordingly if the taxpayer benefits from in-
vestment allowances.

Section VI Tax inspection

Article 281 [Tax inspection]

§ 1. The tax authorities of the first instance carry out a tax audit of taxpayers, tax remit-
ters, collectors and legal successors, hereinafter referred to as “controlled”.

§ 2. The purpose of the tax inspection is to check whether the inspected persons comply
with the obligations arising from the provisions of the tax law.

(a) General Rules

A special provision in the tax area is regulated within Chapter 2, Art. 119g:

Chapter 2 Tax proceedings in case of tax avoidance
Article 119g” [Initiation or takeover of proceedings] § 1. The head of the National
Revenue Administration initiates tax proceedings or, by way of a decision, in whole or

379 Postepowanie podatkowe w przypadku unikania opodatkowania

Art. 119g. [Wszczecie lub przejecie postepowania]

§ 1. Szef Krajowej Administracji Skarbowej wszczyna postegpowanie podatkowe lub, w drodze postanowienia, w
catosci lub w czgéci na wniosek organu podatkowego przejmuje do dalszego prowadzenia postepowanie
podatkowe, kontrole podatkowa lub kontrolg celno-skarbowa, jezeli w sprawach:

1) okreslenia lub ustalenia wysokos$ci zobowigzania podatkowego,

2) okreslenia wysokosci straty podatkowe;j,

3) stwierdzenia nadptaty lub okreslenia wysokosci nadptaty albo zwrotu podatku,

4) odpowiedzialnosci platnika za podatek niepobrany lub pobrany a niewplacony, oraz odpowiedzialnosci
podatnika za podatek niepobrany przez platnika,

5) o zakresie odpowiedzialnosci lub uprawnien spadkobiercy

- moze by¢ wydana decyzja z zastosowaniem art. 119a.

§ 2. W przypadku podatkéw, do ktorych ustalania lub okre$lania uprawnieni sag wajt, burmistrz (prezydent miasta),
starosta lub marszatek wojewddztwa, Szef Krajowej Administracji Skarbowej na wniosek witasciwego organu
podatkowego moze wylacznie przejac postepowanie podatkowe.

§ 3. Przejmujac kontrolg podatkowa lub kontrolg celno-skarbowa, Szef Krajowej Administracji Skarbowej z
urzedu ja zawiesza i jednoczes$nie wszczyna postepowanie podatkowe. Do zawieszonej kontroli podatkowej lub
kontroli celno-skarbowej przepisow art. 201 § 3 i art. 205 § 2 nie stosuje si¢.

§ 4. W postanowieniu, o ktorym mowa w § 1, Szef Krajowej Administracji Skarbowej wskazuje, w jakim zakresie
przejmuje postgpowanie podatkowe, kontrole podatkowa lub kontrole celno-skarbowa.

§ 5. Czynnoséci dokonane przez organ podatkowy przed przejeciem postgpowania podatkowego, kontroli
podatkowej lub kontroli celno-skarbowej pozostaja w mocy.

§ 6. Postanowienie o przejgciu postepowania podatkowego, kontroli podatkowej lub kontroli celno-skarbowej
dorgcza si¢ stronie albo kontrolowanemu oraz organowi, ktory prowadzit postepowanie lub kontrole.

§ 7. W przypadku gdy bedaca strong postepowania podatkowego spotka cywilna, jawna, partnerska, komandytowa
albo komandytowo-akcyjna zostata rozwigzana w jego trakcie, postepowanie podatkowe konczy si¢ decyzja, o
ktérej mowa w art. 115 § 4.

§ 8. Jezeli w sprawie moze by¢ wydana decyzja z zastosowaniem $rodkoéw ograniczajacych umowne korzysci,
przepisy art. 119a § 7 oraz niniejszego rozdzialu stosuje si¢ odpowiednio.
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in part, at the request of the tax authority, takes over the tax proceedings, tax control or
customs and tax control for further conduct, if in the cases:

1) determining or determining the amount of tax liability,

2) determining the amount of tax loss,

3) determination of overpayment or determination of the amount of overpayment or tax
refund,

4) the payer’s liability for the tax not collected or collected but not paid, and the tax-
payer’s liability for the tax not collected by the payer,

5) on the scope of responsibility or rights of the heir

- a decision may be issued pursuant to Art. 119a.

§ 2. In the case of taxes to which determination or determination are entitled mayor,
mayor (president of the city), staroste or marshal of the province, the head of the national
tax administration at the request of the competent tax authority may only take over the
tax proceedings.

§ 3. When taking over a tax audit or a customs and tax audit, the Head of the National
Revenue Administration suspends it ex officio and at the same time initiates tax pro-
ceedings. To the suspended tax audit or customs and tax audit of the provisions of art.
201 § 3 and art. 205 § 2 shall not apply.

§ 4. In the order referred to in § 1, the Head of the National Revenue Administration
indicates to what extent it takes over the tax proceedings, tax control or customs and tax
control.

§ 5. Actions taken by the tax authority before the takeover of the tax proceedings, tax
audit or customs and tax audit remain in force.

§ 6. The decision to take over the tax proceedings, tax inspection or customs and tax
inspection shall be delivered to the party or the inspected party and to the authority that
conducted the proceedings or inspection.

§ 7. Where a civil partnership, general partnership, partnership, limited partnership or
limited joint-stock partnership which is a party to the tax proceedings has been dissolved

Art. 119ga. [Elementy i procedowanie wniosku o przejecie postepowania podatkowego, kontroli podatkowej lub
kontroli celno-skarbowej przez Szefa KAS]

§ 1. Wniosek okreslony w art. 119¢g § 112 zawiera w szczego6lno$ci oznaczenie strony lub kontrolowanego, zakres
prowadzonego postepowania podatkowego, kontroli podatkowej lub kontroli celno-skarbowej, opis ustalen
faktycznych, informacj¢ o stwierdzonych nieprawidlowosciach oraz uzasadnienie odnosnie do mozliwosci
zastosowania art. 119a wraz ze wskazaniem korzysci podatkowej oraz sposobu jej wyliczenia.

§ 2. Przed przejeciem postepowania podatkowego, kontroli podatkowej lub kontroli celno-skarbowej Szef
Krajowej Administracji Skarbowej moze zleci¢ organowi podatkowemu przeprowadzenie dodatkowych
CZynnosci.

§ 3. Szef Krajowej Administracji Skarbowej przejmuje do dalszego prowadzenia postepowanie podatkowe,
kontrol¢ podatkowa lub kontrole celno-skarbowa, jezeli z zatagczonych do wniosku akt postgpowania, w tym
zgromadzonych dowodow, wynika, ze w sprawie moze zosta¢ wydana decyzja z zastosowaniem art. 119a.

§ 4. W przypadku niespelnienia przestanek okreslonych w § 1 lub 3 Szef Krajowej Administracji Skarbowej
zwraca akta sprawy wlasciwemu organowi podatkowemu.
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in the course of the tax proceedings, the tax proceedings shall end with the decision
referred to in art. 115 § 4.

§ 8. If'a decision may be issued in the case with the use of measures limiting contractual
benefits, the provisions of art. 119a § 7 and this chapter shall apply accordingly.
Article 119ga. [Elements and processing of the application for taking over tax proceed-
ings, tax audit or customs and tax audit by the Head of KAS]

§ 1. The application specified in Art. 119g § 1 and 2 contain, in particular, the designa-
tion of the party or the controlled party, the scope of the tax proceedings, tax audit or
customs and tax audit, a description of the findings of fact, information on irregularities
found and justification regarding the possibility of applying art. 119a, together with an
indication of the tax benefit and the method of its calculation.

§ 2. Before taking over the tax proceedings, tax control or customs and tax control, the
head of the national tax administration may order the tax authority to carry out additional
activities.

§ 3. The head of the National Revenue Administration takes over the conduct of tax
proceedings, tax audits or customs and tax audits for further conduct, if the files of the
proceedings attached to the application, including the collected evidence, show that a
decision may be issued in the application of art. 119a.

§ 4. In the event of failure to meet the conditions set out in § 1 or 3, the head of the
national tax administration returns the case file to the competent tax authority.

(b) Special Rules and Powers of the Inspector

Article 286 [Rights of the inspector in the course of a tax audit]

§ 1. The inspectors, to the extent resulting from the authorisation, are in particular enti-
tled to:

1) access to the land and buildings, premises or other premises of the inspected entity;
2) access to residential premises in the case referred to in art. 276 § 1;

3) demand the presentation of the property subject to inspection and to inspect it;

4) request access to files, books and all kinds of documents related to the subject of the
inspection and to make copies, copies, extracts, notes, printouts and documented down-
loading of data in electronic form;

5) collecting other necessary materials within the scope covered by the control,

6) securing collected evidence;

7) legitimizing persons in order to determine their identity, if it is necessary for the pur-
poses of control;

8) requesting a physical inventory;

9) interrogation of witnesses, the controlled party and other persons listed in Art. 287 §
4;

10) consulting experts.
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§ 2. The inspector may request the issuance, for the duration of the inspection, against
receipt:

1) samples of goods;

2) files, books and documents referred to in § 1 point 4:

and) in the event of a reasonable suspicion that they are unreliable, or

b) when the taxpayer does not provide the inspectors with conditions enabling them to
perform inspection activities related to the examination of this documentation, and in
particular does not provide the inspectors with an independent room and place to store
documents.

§ 3. Reviewing the files of preparatory and court proceedings, files of court cases, as
well as documents containing classified information or constituting professional se-
crecy, and making copies and notes from them takes place in compliance with the rele-
vant provisions.

Article 286a [Help or assistance with tax audit]

§ 1. The inspector may, in the event of a justified need, summon, in urgent cases also
orally, the assistance of the Police, Border Guard or municipal (municipal) guards, if he
encounters resistance preventing or hindering the conduct of inspection activities, or ask
for their assistance when there is a reasonable assumption that that it will encounter
resistance. If resistance is put up by a soldier in active military service, the inspector
shall call for assistance from the competent military authority, unless the delay threatens
to frustrate the inspection activities, and there is no military authority on site.

§ 2. The authorities listed in § 1 may not refuse to provide assistance or assistance.

§ 3. The minister competent for internal affairs, in consultation with the Minister of
National Defence, shall determine, by regulation, the detailed scope of duties of the au-
thorities providing assistance or assisting in the performance of inspection activities, the
mode of providing assistance or assistance, the manner of documenting the course of
assistance or assistance and the local competence of the authorities to provide assistance
or assistance. assists.

§ 4. When issuing the regulation referred to in § 3, account shall be taken, in particular,
of the diversity of the scope of duties of the authorities providing assistance depending
on the manner of resisting.

Article 287 [Obligations of the inspected party in the course of a tax audit]

§ 1. The inspected party, his employee and the person cooperating with the inspected
party are obliged to enable the performance of the activities referred to in Art. 286, in
particular:

1) enable, free of charge, filming, photographing, making sound recordings and record-
ing the facts by means of other information carriers, if a film, photograph, recording or
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information stored on another carrier may constitute evidence or contribute to the preser-
vation of evidence in the matter being the subject of the inspection;

2) provide, at the request of the inspector, a translation into Polish of documentation
prepared in a foreign language concerning the matters subject to the inspection;
3)provide, by means of electronic communication or on an IT data carrier, an excerpt
from tax books and accounting documents saved in electronic form corresponding to the
logical structure referred to in Art. 193a § 2, if the controlled keeps tax books using
computer programs.

§ 2. The activities specified in § 1, points 2 and 3, the inspected party is obliged to
perform at its own expense.

§ 3. The inspected person is obliged to provide all explanations regarding the subject of
the inspection within the prescribed period, provide the inspector with the requested
documents and provide the inspector with working conditions, including, if possible, a
separate room and a place to store documents.

§ 4. A representative of the inspected party, an employee and a person cooperating with
the inspected party are obliged to provide explanations regarding the subject of the in-
spection, to the extent resulting from the activities or tasks performed.

§ 5. The inspectors are entitled to enter the premises of the controlled entity and move
around it on the basis of an official ID card without the need to obtain a pass and are not
subject to a personalsearch provided for in the internal regulations of this entity; how-
ever, they are subject to the provisions on occupational health and safety applicable in
the inspected entity.

Article 288 [Access of the inspector to real estate in the course of tax inspection]

§ 1. The inspecting party has the right to enter the controlled area, building or dwelling
in order to:

1)inspection, if:

and)they have been indicated as a place of business or as the registered office of the
controlled entity,

b)it is necessary to determine or determine the amount of tax liability or tax base,

c)it is necessary to verify the fact of incurring housing expenses entitling to tax reliefs;
2)inspect and search residential premises, other rooms or things, if information has been
obtained about running a business activity not reported for taxation, or if objects, tax
books, files or other documents are stored there that may affect the determination of the
existence of a tax obligation or the determination of the amount of the liability tax.

§ 2. The activities listed in § 1 point 2 shall be carried out by authorised employees of
the tax authority after obtaining, at the request of the tax authority, the consent of the
district prosecutor. Prior to the commencement of these activities, the inspected person
is provided with the prosecutor’s decision to consent to them. The provisions of the
Code of Criminal Procedure on searches applicable to the Police also apply to
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inspectors. A protocol of these activities is drawn up, which requires the approval of the
prosecutor. In the event of refusal to approve the Protocol, the materials and information
collected in the course of the activities do not constitute evidence in tax proceedings.

§ 3. The activities listed in § 1 point 1 are carried out with the consent of the inspected
party. In the absence of such consent, the provision of § 2 shall apply accordingly.

§ 4. Where real estate or their parts or items are held by third parties, these persons are
obliged to make them available for search or inspection at the request of the tax author-
ity. The provisions of § 2 and 3 shall apply accordingly.

(3) Inspection and Control Rights for Searches etc. in the Customs Area

The Act about the National Revenue Administration contains rules on controls and in-
spections as well as the control rights and powers of the agents in the area of customs
duties:

Chapter 1 Customs and tax control
Article 54°%° [Scope of customs and tax control] 1. Customs and tax control is subject
to compliance with the following regulations:

380 Rozdzial 1 Zobacz wszystkie Krajowa Administracja Skarbowa

Kontrola celno-skarbowa

Art. 54. [Zakres kontroli celno-skarbowej]

1. Kontroli celno-skarbowej podlega przestrzeganie przepisow:

1) prawa podatkowego w rozumieniu art. 3 pkt 2 Ordynacji podatkowej;

2) prawa celnego oraz innych przepisow zwigzanych z przywozem i wywozem towaré6w w obrocie miedzy
obszarem celnym Unii Europejskiej a panstwami trzecimi, w szczegdlnosci przepisow dotyczacych towarow
objetych ograniczeniami lub zakazami;

3) regulujgcych urzadzanie i prowadzenie gier hazardowych, o ktérych mowa w ustawie z dnia 19 listopada 2009
r. 0 grach hazardowych (Dz. U. z 2023 r. poz. 227), a takze zgodnos¢ tej dziatalnosci ze zgtoszeniem, udzielong
koncesja lub zezwoleniem oraz zatwierdzonym regulaminem;

3a) w zakresie posiadania automatow do gier hazardowych;

4) prawa dewizowego w zakresie ograniczen i obowigzkow okreslonych dla rezydentow i nierezydentow oraz
warunkow udzielonych na ich podstawie zezwolen dewizowych, a takze warunkéw wykonywania dziatalno$ci
kantorowej;

5) o przeciwdzialaniu praniu pieni¢dzy oraz finansowaniu terroryzmu;

6) art. ljaust. 1, art. 1k ust. 1, art. luust. 1, art. 1z, art. 2, art. 4 ust. 2 i art. 5 rozporzadzenia 765/2006;

7) art. 2, art. 7 i art. 8 ust. 1 rozporzadzenia 269/2014;

8) art. 2e ust. 113, art. 3ust. 112, art. 3aust. 1, art. 3g ust. 1, art. 3hust. 1, art. 5 ust. 1-6, art. Saust. 1,2 14, art.
Saa ust. 1, art. 5b ust. 1, art. 5fust. 1, art. Sg, art. 5i ust. 11 art. 5j ust. 11 2 rozporzadzenia 833/2014;

9) ustawy z dnia 13 kwietnia 2022 r. o szczegdlnych rozwigzaniach w zakresie przeciwdzialania wspieraniu agresji
na Ukraine oraz stuzacych ochronie bezpieczenstwa narodowego (Dz. U. z 2023 r. poz. 129 i 185).

2. Kontroli celno-skarbowej podlega rowniez:

1) rodzaj paliwa w zbiorniku $rodka przewozowego;

1a) produkcja i obrét automatami do gier hazardowych;

2) przystosowanie zaktadow produkcyjnych do rejestrowania i stosowania receptur zarejestrowanych we wiasci-
wej agencji platniczej ustanowionej zgodnie z art. 3 ustawy z dnia 30 lipca 2003 r. o uruchamianiu §rodkéw pocho-
dzacych z Sekcji Gwarancji Europejskiego Funduszu Orientacji i Gwarancji Rolnej (Dz. U. poz. 1611 oraz z 2004
1. poz. 386 1 890);

3) stosowanie receptur, o ktorych mowa w pkt 2, oraz prawidtowos¢ deklaracji dotyczacych surowcoéw wykor-
zystywanych przy produkcji towaréw wywozonych z refundacja wywozowa;
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1) tax law within the meaning of art. 3 point 2 of the Tax Ordinance;

2) customs law and other regulations related to the import and export of goods in circu-
lation between the customs territory of the European Union and third countries, in par-
ticular regulations regarding goods subject to restrictions or prohibitions;

2. Customs and tax control is also subject to:

1) type of fuel in the tank of the means of transport;

la) production and trading of gaming machines;

2) adaptation of production plants to the registration and use of recipes registered with
the competent paying agency established in accordance with Art. 3 of the Act of 30 July
2003 on mobilizing funds from the Guarantee Section of the European Agricultural
Guidance and Guarantee Fund (Journal of Laws, item 1611 and of 2004, items 386 and
890);

3) the use of the recipes referred to in point 2 and the correctness of the declarations
concerning the raw materials used in the production of goods exported with an export
refund;

4) activities of production and processing plants in terms of the correctness of declara-
tions on raw materials used in the production of goods exported with an application for
an export refund;

5) the regularity of the payment of export refunds granted for the export of agricultural
products to third countries, implemented under the financing of the common agricultural
policy, in accordance with the provisions of Regulation (EU) No 1306/2013 and in ac-
cordance with the rules set out in Chapter III of Title V of that Regulation; [...]

Article 59°%! [Place of inspection activities]
1. Inspection activities may be performed at the customs and tax office, at the registered
office of the inspected party, at the place where tax books are kept or stored, and at any

4) dziatalnos¢ zaktadéw produkcyjnych i przetworczych w zakresie prawidtowosci deklaracji dotyczacych
surowcow wykorzystywanych przy produkeji towaré6w wywozonych z wnioskiem o refundacj¢ wywozowa;

5) prawidlowos¢ wyptaty refundacji wywozowych przyznawanych w przypadku wywozu produktow rolnych do
panstw trzecich, realizowanych w ramach finansowania wspolnej polityki rolnej, zgodnie z przepisami
rozporzadzenia (UE) nr 1306/2013 i na zasadach okreslonych w tytule V rozdziale I1I tego rozporzadzenia;

3L Art. 59. [Miejsce wykonywania czynnosci kontrolnych]

1. Czynnosci kontrolne moga by¢ wykonywane w urzedzie celno-skarbowym, w siedzibie kontrolowanego, w
miejscu prowadzenia lub przechowywania ksiag podatkowych oraz w kazdym innym miejscu zwigzanym z prow-
adzong przez kontrolowanego dziatalnoscia, w tym w lokalu mieszkalnym lub w miejscach, w ktorych moga sie
znajdowaé urzadzenia, towary lub dokumenty dotyczace tych urzadzen, towardéw lub czynno$ci podlegajacych
kontroli. Czynnosci kontrolne moga by¢ réwniez wykonywane w innych urzedach obstugujacych organy KAS.
2. Czynnosci kontrolne w zakresie okre$§lonym w art. 54 ust. 1 pkt 2 i ust. 2 pkt 1 i1 11 oraz art. 62 ust. 5 pkt 13-
15, atakze w zakresie przemieszczania i obrotu wyrobami akcyzowymi moga by¢ wykonywane w kazdym miejscu
znajdujacym si¢ na terytorium Rzeczypospolitej Polskiej lub — jezeli ratyfikowane umowy miedzynarodowe tak
stanowig — poza nim. W tym zakresie funkcjonariusze moga w szczegdlnosci podejmowac czynnosci kontrolne
wobec towaru znajdujacego si¢ na terytorium Rzeczypospolitej Polskiej w celu ustalenia, czy towar zostat wprow-
adzony na obszar celny Unii Europejskiej zgodnie z przepisami prawa.

3. Kontrole celno-skarbowe, o ktorych mowa w art. 54 ust. 2 pkt 8, wykonywane sa na przej$ciach granicznych
oraz w oddziatach celnych urzedéw celno-skarbowych.
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other place related to the activity conducted by the inspected party, including in a dwell-
ing or in places where devices may be located, goods or documents relating to those
controlled devices, goods or activities. Control activities may also be performed in other
offices servicing KAS bodies.

2. Control activities within the scope specified in art. 54 sec. 1 point 2 and sec. 2 points
1 and 11 and art. 62 sec. 5 points 13—15, as well as in the field of movement and circu-
lation of excise goods may be performed in any place located on the territory of the
Republic of Poland or — if ratified international agreements so provide - outside of it. In
this regard, the officers may, in particular, undertake control activities in relation to
goods located on the territory of the Republic of Poland in order to determine whether
the goods have been introduced into the customs territory of the European Union in
accordance with the law.

3. Customs and tax inspections referred to in Art. 54 sec. 2 point 8, are carried out at
border crossings and in customs departments of customs and tax offices.

The following provision, Art. 64 of the Act on the National Tax and Revenue Authority
offers a broad concept of controlling rights:

Article 64°%? [Controlling rights]
1. As part of the customs and tax inspection, you are entitled to:

382 Art. 64 [Uprawnienia kontrolujacych]

1. W ramach kontroli celno-skarbowej przystuguje uprawnienie do: 1) zadania udostepniania akt, ewidencji, ksiag
i wszelkiego rodzaju dokumentow zwigzanych z przedmiotem kontroli celno-skarbowej oraz do sporzadzania z
nich odpiséw, kopii, wyciagdw, notatek, wydrukow i udokumentowanego pobierania danych w postaci el-
ektronicznej oraz do zadania przekazania w postaci elektronicznej catosci lub czesci ksigg podatkowych oraz
dowodow ksiggowych za pomoca $rodkéw komunikacji elektronicznej lub na informatycznych no$nikach danych
w przypadku prowadzenia ksiag podatkowych przy uzyciu programéw komputerowych; 2) wstepu, przebywania
1 poruszania si¢ na gruncie oraz w budynku, lokalu lub innym pomieszczeniu kontrolowanego; 3) dokonywania
ogledzin; 4) legitymowania lub ustalania w inny sposob tozsamosci 0sob, jezeli jest to niezbedne na potrzeby
kontroli; 5) przestuchiwania kontrolowanego lub $wiadkow; 6) przeszukiwania lokali, w tym lokali mieszkalnych,
innych pomieszczen i miejsc oraz rzeczy, w tym z uzyciem urzadzen technicznych i psow stuzbowych; 7)
zasiggania opinii biegtych; 8) zabezpieczania zebranych dowodow; 9) zadania przeprowadzenia spisu z natury;
10) sporzadzania szkicow, kopiowania, filmowania, fotografowania oraz dokonywania nagran dzwigkowych; 11)
zbierania innych niezbg¢dnych materiatow w zakresie objetym kontrola celno-skarbowsa; 12) badania towarow,
surowcow, potproduktéw 1 wyrobodw, w tym pobrania probek towardow, surowcow, potproduktow i wyrobow go-
towych, w celu ich zbadania; 13) Zadania powtorzenia, jezeli to mozliwe, kazdej czynnosci, w wyniku ktorej uz-
yskuje si¢ dane o przyjmowanych, wydawanych lub wprowadzanych do procesu produkcyjnego surowcach, ma-
teriatach, produkcji w toku i pdtproduktach oraz uzyskanych produktach, wyrobach gotowych i wysokosci strat
produkcyjnych; 14) przeprowadzania w uzasadnionych przypadkach, w drodze eksperymentu, dos§wiadczenia lub
odtworzenia mozliwosci gry na automacie lub gry na innym urzadzeniu; 15) zadania zamkniecia dokumentacji
dotyczacej towardw i czynnosci podlegajacych kontroli celno-skarbowej w celu umozliwienia poréwnania stanu
rzeczywistego ze stanem ewidencyjnym; 16) uczestniczenia w podlegajacych kontroli celno-skarbowe;j
czynnosciach w zakresie produkcji, przemieszczania i zuzycia wyrobéw akcyzowych, w szczegoélnosci ich
wytwarzania, uszlachetniania, przerabiania, skazania, rozlewu, przyjmowania, magazynowania, wydawania, prze-
wozu 1 niszczenia, oraz w zakresie stosowania i oznaczania tych wyroboéw znakami akcyzy; 17) zadania ztozenia
wyjasnien dotyczacych przedmiotu kontroli celno-skarbowej; 18) nakladania zamkni¢¢ urz¢dowych na
urzadzenia, pomieszczenia, naczynia oraz srodki przewozowe.

324 Poland




OLAF-Regulation (EU, EURATOM) No 883/2013

1) request access to files, records, books and all kinds of documents related to the
subject of customs and fiscal control and to make copies, copies, extracts, notes,
printouts and documented downloading of data in electronic form and to request the
transfer of all or part of the books in electronic form tax and accounting documents by
means of electronic communication or on IT data carriers in the case of keeping tax
books using computer programs;

2) enter, stay and move around on the ground and in the building, premises or
other controlled room;

3) inspection;

4) legitimating or otherwise establishing the identity of persons, if it is necessary for the
purposes of control;

5) controlled or witness interviews;

2. Funkcjonariusze w ramach kontroli celno-skarbowej sa uprawnieni rowniez do: 1) przeprowadzania rewizji
towaroéw, wyrobow i srodkow przewozowych, w tym z uzyciem urzadzen technicznych i pséw stuzbowych; 2)
przeszukania osob; 3) konwoju i strzezenia towarow; 4) kontroli przesylek pocztowych; 5) zatrzymywania
pojazdéow 1 wykonywania innych czynnosci z zakresu kontroli ruchu drogowego w trybie i przypadkach
okreslonych w ustawie z dnia 20 czerwca 1997 r. - Prawo o ruchu drogowym; 6) zatrzymywania i kontrolowania
statkow w rozumieniu ustawy z dnia 18 wrzesnia 2001 r. - Kodeks morski (Dz. U. z 2018 r. poz. 2175, z 2022 r.
poz. 2642 oraz z 2023 r. poz. 261) i ustawy z dnia 21 grudnia 2000 r. o zegludze $rodladowej (Dz. U. z 2022 r.
poz. 1097 i 2642); 7) przeprowadzenia kontroli rodzaju uzywanego paliwa przez pobranie probek paliwa ze
zbiornika $rodka przewozowego.

3. Zadanie, o ktérym mowa w ust. 1 pkt 1, moze dotyczy¢ akt, ksigg i wszelkiego rodzaju dokumentéw zwigzanych
z przedmiotem kontroli, takze za okres inny niz okres objety kontrola, jezeli nie uptynal jeszcze termin ich
przechowywania przewidziany w odrebnych przepisach.

4. Kontrolujacy sa uprawnieni do wstepu na teren kontrolowanego oraz poruszania si¢ po tym terenie na podstawie
legitymacji stuzbowej bez potrzeby uzyskiwania przepustki oraz nie podlegaja rewizji osobistej przewidzianej w
regulacjach wewnetrznych tej jednostki. Kontrolujacy podlegaja przepisom o bezpieczenstwie i higienie pracy
obowiagzujacym u kontrolowanego.

5. Kontrolujacy sa uprawnieni do wydawania osobom polecen okre§lonego zachowania si¢, w granicach
niezbednych do wykonania czynnosci, o ktérych mowa w ust. 1 pkt 3, 4 i 6 oraz ust. 2 pkt 1, 51 6, albo w celu
uniknigcia bezposredniego zagrozenia bezpieczenstwa osob lub mienia.

6. Jezeli nie ma mozliwosci korzystania z drog, funkcjonariusze sa uprawnieni do przebywania i poruszania si¢ po
gruntach bez uzyskania zgody ich wtascicieli lub uzytkownikéw w czasie bezposredniego poscigu, przy czym do
rozpatrywania ewentualnych odszkodowan za wyrzadzone szkody maja zastosowanie przepisy Kodeksu cywil-
nego.

7. Z zastrzezeniem przepisow odrebnych, rewizji nie podlegaja: 1) na zasadzie wzajemnosci: a) towary przez-
naczone dla obcych przedstawicielstw dyplomatycznych urzedow konsularnych oraz misji specjalnych w Rzec-
zypospolitej Polskiej, a takze organizacji migdzynarodowych majacych siedziby lub placowki w Rzeczypospolitej
Polskiej, b) towary przeznaczone dla osob korzystajacych z przywilejow i immunitetéw dyplomatycznych, c)
opatrzone pieczecia urzedows przedstawicielstwa dyplomatycznego, urzedu konsularnego, ministerstwa spraw
zagranicznych obcego panstwa lub pieczecia urzedowa misji specjalnej albo organizacji lub instytucji, ktora misje
ustanowita, przesytki urzedowe przesytane do obcych przedstawicielstw dyplomatycznych, urzedéw konsularnych
i misji specjalnych w Rzeczypospolitej Polskiej oraz opatrzone taka pieczgcia przesytki przez nie wysylane; 2)
opatrzone pieczecia urzedowa przesyltki przesytane miedzy urzedem obstugujacym ministra wlasciwego do spraw
zagranicznych a polskimi przedstawicielstwami dyplomatycznymi, urzedami konsularnymi i misjami specjalnymi
Za granicg.

8. W przypadku, o ktorym mowa w ust. 1 pkt 1, kontrolujacy moze zada¢ przekazania catosci lub czesci tych ksiag
oraz dowodow ksiggowych za pomoca $rodkow komunikacji elektronicznej lub na informatycznych nosnikach
danych, w postaci elektronicznej odpowiadajacej strukturze logicznej, o ktorej mowa w art. 193a § 2 Ordynacji
podatkowej, wskazujac rodzaj ksiag podatkowych oraz okres, ktérego dotycza.

9. Do przeszukania, o ktorym mowa w ust. 1 pkt 6, przepisy Kodeksu postgpowania karnego stosuje si¢ od-
powiednio.
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6) search premises, including residential premises, other rooms and places and things,
including with the use of technical devices and service dogs;

7) seeking expert opinions;

8) securing collected evidence;

9) requesting a physical inventory;

10) making sketches, copying, filming, photographing and making sound recordings;
11) collecting other necessary materials within the scope covered by customs and fiscal
control;

12) testing of goods, raw materials, semi-finished products and products, including tak-
ing samples of goods, raw materials, semi-finished products and finished products in
order to test them;

13) request repetition, if possible, of each activity as a result of which data is obtained
on raw materials, materials, work in progress and semi-finished products received, is-
sued or introduced into the production process, as well as obtained products, finished
products and the amount of production losses;

14) conducting, in justified cases, by way of experiment, experience or recreate the pos-
sibility of playing a slot machine or playing on another device;

15) requests to close documentation regarding goods and activities subject to customs
and tax control in order to enable comparison of the actual state with the record state;
16) participate in activities subject to customs and fiscal control in the field of produc-
tion, movement and consumption of excise goods, in particular their manufacture, pro-
cessing, processing, contamination, bottling, acceptance, storage, issue, transport and
destruction, and in the scope of using and marking these goods with marks excise;

17) request explanations regarding the subject of the customs and tax inspection;

18) applying official seals to equipment, rooms, vessels and means of transport.

2. As part of the customs and tax inspection, officers are also entitled to:

1) carrying out inspections of goods, products and means of transport, including the
use of technical devices and service dogs;

2) searches of persons;

3) convoy and guarding of goods;

4) control of postal items;

5) stopping vehicles and performing other activities in the field of road traffic control in
the mode and cases specified in the Act of 20 June 1997 - Road Traffic Law;

6) stopping and inspecting ships within the meaning of the Act of 18 September 2001 -
Maritime Code (Journal of Laws of 2018, item 2175, of 2022, item 2642 and of 2023,
item 261) and the Act of December 21, 2000 on inland navigation (Journal of Laws of
2022, item 1097 and 2642);

7) checking the type of fuel used by taking fuel samples from the tank of the means of
transport.
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3. The request referred to in para. 1 point 1 may apply to files, books and all kinds of
documents related to the subject of the inspection, also for a period other than the period
covered by the inspection, if the period for their storage provided for in separate regu-
lations has not yet expired.

4. The inspectors are entitled to enter the controlled area and move around it on the
basis of an official ID card without the need to obtain a pass and are not subject to
personal search provided for in the internal regulations of this unit. The inspectors are
subject to the regulations on occupational health and safety applicable at the inspected
party.

5. The controllers are entitled to issue instructions to persons to behave in a specific
way, within the limits necessary to perform the activities referred to in para. 1 points 3,
4 and 6 and sec. 2 points 1, 5 and 6, or in order to avoid a direct threat to the safety of
persons or property.

6. If it is not possible to use roads, officers are entitled to stay and move on land without
obtaining the consent of their owners or users during a direct pursuit, while the provi-
sions of the Civil Code apply to the consideration of possible compensation for damage
caused.

7. Subject to separate provisions, the following are not subject to revision:

1) on the basis of reciprocity:

and) goods intended for foreign diplomatic representations, consular offices and special
missions in the Republic of Poland, as well as international organisations having their
registered offices or offices in the Republic of Poland,

b) goods intended for persons enjoying diplomatic privileges and immunities,

c¢) stamped with the official seal of a diplomatic mission, consular office, foreign min-
istry of foreign affairs or with the official stamp of a special mission or organisation or
institution that established the mission, official parcels sent to foreign diplomatic repre-
sentations, consular offices and special missions in the Republic of Poland, and parcels
bearing such a seal by not sent;

2) consignments bearing an official seal sent between the office servicing the minister
competent for foreign affairs and Polish diplomatic representations, consular offices and
special missions abroad.

8. In the case referred to in paragraph. 1 item 1, the inspector may request the transfer
of all or part of these books and accounting documents by means of electronic commu-
nication or on IT data carriers, in an electronic form corresponding to the logical struc-
ture referred to in Art. 193a § 2 of the Tax Ordinance, indicating the type of tax books
and the period to which they relate.

9. For the search referred to in para. 1 point 6, the provisions of the Code of Criminal
Procedure shall apply accordingly.
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ee. Searches and Seizures: The Enforcement authorities

(1) Act on Enforcement Activities

The Act on enforcement authorities contains a provision on searches by different au-
thorities, which are according to the Enforcement Act competent to deal with the col-
lection of different duties (e.g. customs or tax duties):

Article 48°%° [Search of clothing and other items of the debtor]

§ 1. The executor may search the clothing on the person liable and briefcases, suitcases
and similar items that are required to carry with you, if the execution relates to money
or the release of things.

§ 2. A search of clothing on the person liable and his briefcases, suitcases and similar
items outside the apartment, business, establishment or farm of the principal may only
take place on the basis of a written order of the enforcement authority. The enforcer is
obliged to show the command of the enforcement authority to the principal before pro-
ceeding with enforcement activities.

§ 3. If, during the enforcement activities referred to in § 1 and 2, the executor notices
that the required gave the items sought to his household or other person to hide, the
executor may search the clothing of that person and its briefcases, suitcases and similar
items that she he has with him.

§ 4. A search of clothing should only be carried out by a person of the same sex as the
person being searched.

§ 5. Clothes searches on a soldier in active military service or an officer of the Police,
the State Protection Service, the Internal Security Agency, the Foreign Intelligence
Agency, the Military Counterintelligence Service, the Military Intelligence Service, the
Central Anti-Corruption Bureau or the Border Guard shall be carried out in the presence
of the executor by a soldier of the Military Police or a military law enforcement author-
ity, respectively, or a person appointed by the officer’s superior.

383 Art. 48. [Przeszukanie odziezy i innych przedmiotow zobowiazanego]

§ 1. Egzekutor moze przeszukaé odziez na osobie zobowigzanego oraz teczki, walizy i tym podobne przedmioty,
ktore zobowigzany ma przy sobie, jezeli egzekucja dotyczy naleznoéci pienieznej lub wydania rzeczy.

§ 2. Przeszukanie odziezy na osobie zobowigzanego oraz jego teczek, waliz i tym podobnych przedmiotéw poza
mieszkaniem, przedsi¢biorstwem, zaktadem lub gospodarstwem zobowigzanego moze nastapi¢ tylko na podstawie
pisemnego polecenia organu egzekucyjnego. Egzekutor obowiagzany jest okaza¢ polecenie organu egzekucyjnego
zobowigzanemu przed przystapieniem do czynnosci egzekucyjnych.

§ 3. Jezeli w czasie dokonywania czynno$ci egzekucyjnych, o ktorych mowa w § 1 i 2, egzekutor zauwazy, ze
zobowiazany oddat poszukiwane przedmioty swemu domownikowi lub innej osobie do ukrycia, egzekutor moze
przeszukaé odziez tej osoby oraz jej teczki, walizy i tym podobne przedmioty, jakie ona ma przy sobie.

§ 4. Przeszukanie odziezy powinno by¢ dokonane tylko przez osobe tej samej pici co osoba przeszukiwana.

§ 5. Przeszukania odziezy na zotnierzu w czynnej stuzbie wojskowej albo funkcjonariuszu Policji, Stuzby Ochrony
Panstwa, Agencji Bezpieczenstwa Wewnetrznego, Agencji Wywiadu, Stuzby Kontrwywiadu Wojskowego,
Stuzby Wywiadu Wojskowego, Centralnego Biura Antykorupcyjnego lub Strazy Granicznej przeprowadza w
obecnosci egzekutora odpowiednio zotierz Zandarmerii Wojskowej lub wojskowego organu porzadkowego albo
osoba wyznaczona przez przetozonego funkcjonariusza.
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Article 49°% [Right to participate in the search]

§ 1. He has the right to be present during the search.

§ 2. If the required or other person present during the search behaves inappropriately or
interferes with enforcement activities, the executor may admonish, and after an unsuc-
cessful admonition, expel that person from the place of enforcement activities.

Article 49a°%° [Search rules]

The search of items is carried out in accordance with the purpose of this activity, with
moderation and respect for the dignity of the persons concerned, and without causing
unnecessary damage and discomfort.

Article 50°%¢ [Protection of areas and facilities]

§ 1. In the premises and other premises of state authorities and on railway and airport
areas, enforcement activities may be carried out only after prior notification of these
state authorities or managers (commandants) of these facilities. This provision does not
apply to cases where, under specific provisions, enforcement authorities are competent
to act in railway areas and airports.

384 Art. 49. [Prawo uczestnictwa zobowigzanego w przeszukaniu]

§ 1. Podczas przeszukania ma prawo by¢ obecny zobowiazany.

§ 2. Jezeli zobowiazany lub inna obecna przy przeszukaniu osoba zachowuje si¢ niewtasciwie lub przeszkadza w
dokonywaniu czynnos$ci egzekucyjnych, egzekutor moze upomnieé, a po bezskutecznym upomnieniu wydali¢ z
miejsca dokonywania czynnos$ci egzekucyjnych te osobe.

385 Art. 49a. [Zasady przeszukania]

Przeszukanie rzeczy dokonywane jest zgodnie z celem tej czynnosci, z zachowaniem umiaru i poszanowania god-
nosci osob, ktorych ta czynnos¢ dotyczy, oraz bez wyrzadzania niepotrzebnych szkdd i1 dolegliwosci.

3% Art. 50. [Ochrona terenéw i obiektow]

§ 1. W lokalach i innych pomieszczeniach organow panstwowych oraz na terenach kolejowych i lotnisk mozna
dokonywa¢ czynnosci egzekucyjnych tylko po uprzednim zawiadomieniu tych organow panstwowych lub
zarzadcow (komendantdéw) tych obiektow. Przepis ten nie dotyczy przypadkow, gdy z mocy szczegdlnych prze-
piséw organy egzekucyjne wlasciwe sg do dziatania na terenach kolejowych oraz lotnisk.

§ 2. W obrebie budynkéw wojskowych i zajmowanych przez Policje, Stuzbe Ochrony Panstwa, Agencje Bezpiec-
zenstwa Wewnetrznego, Agencje Wywiadu, Stuzbe Kontrwywiadu Wojskowego, Stuzbe Wywiadu Wojskowego,
Centralne Biuro Antykorupcyjne lub Straz Graniczng oraz na okretach wojennych mozna dokonywac czynnosci
egzekucyjnych tylko po uprzednim zawiadomieniu odpowiednio wiasciwego komendanta lub kierownika jed-
nostki i w asy$cie wyznaczonego organu wojskowego lub organu Policji, Stuzby Ochrony Panstwa, Agencji
Bezpieczenstwa Wewnetrznego, Agencji Wywiadu, Stuzby Kontrwywiadu Wojskowego, Shuzby Wywiadu
Wojskowego, Centralnego Biura Antykorupcyjnego lub Strazy Graniczne;j.

§ 3. Sposdb asystowania przy wykonywaniu czynnosci egzekucyjnych, uwzgledniajac w szczegolnosei przypadki
i miejsca, w ktérych wymagana jest asysta organdw, sposob postepowania przy wykonywaniu asysty, tryb powi-
adamiania wtasciwych organéw, wymagane dokumenty, sposob dokumentowania wykonywanych czynnosci i ro-
zliczania ich kosztéw, okresli, w drodze rozporzadzenia:

1)Minister Obrony Narodowej - w przypadku wykonywania asysty przez Stuzbe Kontrwywiadu Wojskowego,
Stuzbe Wywiadu Wojskowego, Zandarmerie Wojskowa lub wojskowe organy porzadkowe;

2)minister wlasciwy do spraw wewnetrznych - w przypadku wykonywania asysty przez Policje, Stuzbe Ochrony
Panstwa lub Straz Graniczna;

3)Prezes Rady Ministrow - w przypadku wykonywania asysty przez Agencj¢ Bezpieczenstwa Wewngtrznego,
Agencj¢ Wywiadu lub Centralne Biuro Antykorupcyjne.

§ 4. Przeszukania rzeczy osoby obowiazanej do zachowania tajemnicy zawodowej dokonuje si¢ w obecnosci
przedstawiciela organizacji zawodowej, do ktdrej osoba ta przynalezy.

EPPO/OLAF Compendium 329




OLAF-Regulation (EU, EURATOM) No 883/2013

§ 2. Within military buildings and buildings occupied by the Police, the State Protection
Service, the Internal Security Agency, the Foreign Intelligence Agency, the Military
Counterintelligence Service, the Military Intelligence Service, the Central Anti-Corrup-
tion Bureau or the Border Guard, as well as on warships, enforcement actions may be
carried out only after prior notification to the competent commander or head of the unit
and assisted by a designated military authority or authority of the Police, the State Pro-
tection Service, the Internal Security Agency, the Foreign Intelligence Agency, the Mil-
itary Counterintelligence Service, the Military Intelligence Service, the Central Anti-
Corruption Bureau or the Border Guard.

§ 3. How to assist in the performance of enforcement activities, taking into account, in
particular, cases and places where the assistance of the authorities is required, how to
proceed in the performance of assistance, the mode of notification to the competent au-
thorities, the required documents, how to document the activities performed and the set-
tlement of their costs, shall determine by regulation:

1) Minister of National Defence — in the case of assistance provided by the Military
Counterintelligence Service, the Military Intelligence Service, the Military Police or
military law enforcement authorities;

2) the minister competent for internal affairs — in the case of assistance provided by the
Police, the State Protection Service or the Border Guard;

3) Prime Minister — in the case of assistance provided by the Internal Security Agency,
the Foreign Intelligence Agency or the Central Anti-Corruption Bureau.

§ 4. A search of the belongings of a person obliged to maintain professional secrecy
shall be carried out in the presence of a representative of the professional organisation
to which that person belongs.

Article 51°%7 [Witnesses of enforcement activities]

§ 1. At the request of the principal, and when the executor deems it necessary, a witness
may be summoned to be present at enforcement activities.

§ 2. The enforcer summons at least two witnesses, if required cannot be present at en-
forcement activities as a result of expulsion from the place of enforcement activities or
for other reasons, unless there is a fear that as a result of the passage of time needed to
summon witnesses, the execution will be thwarted.

387 Art. 51. [Swiadkowie czynnosci egzekucyjnych]

§ 1. Na wniosek zobowigzanego, a takze gdy egzekutor uzna to za konieczne, moze by¢ przywolany swiadek do
obecnosci przy czynnosciach egzekucyjnych.

§ 2. Egzekutor przywoluje co najmniej dwdch swiadkow, jezeli zobowigzany nie moze by¢ obecny przy
czynnosciach egzekucyjnych na skutek wydalenia z miejsca dokonywania czynnosci egzekucyjnych lub z innych
przyczyn, chyba ze zachodzi obawa, iz wskutek uplywu czasu potrzebnego na przywotanie §wiadkow egzekucja
bedzie udaremniona.

§ 3. Swiadkami mogg by¢ takze penoletni cztonkowie rodziny i domownicy zobowigzanego.

§ 4. Swiadkowie nie otrzymuja wynagrodzenia.
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§ 3. Witnesses may also be adult family members and household members of the obli-
gated party.
§ 4. Witnesses are not paid.

Article 52°%% [Admissibility of executions on days off from work and at night]

§ 1. If the purpose of the enforcement so requires, the enforcement authority will au-
thorise the enforcement authority in writing to carry out enforcement activities on non-
working days or at night between 21:00 and 7:00.

§ 2. Enforcement activities may be carried out at night only in the presence of a witness.

(2) Act on the National tax and Revenue Authority

Article 77°% [Searching residential premises]

1. The inspector may search residential premises in order to find evidence relevant to
the conducted customs and fiscal control, after obtaining the consent of the competent
district prosecutor. Prior to the search, the inspected person is provided with the prose-
cutor’s decision to consent to the search. The provisions of the Code of Criminal Proce-
dure on searches relating to the Police shall apply accordingly to inspectors.

2. In cases of urgency, the inspector may conduct the search referred to in para. 1, when
there are reasonable grounds to believe that the evidence is at the place of search, with-
out the prior consent of the prosecutor. The provision of sec. 1, third sentence applies.
3. The search referred to in para. 2 is subject to approval by the competent district pros-
ecutor.

388 Art. 52. [Dopuszczalno$é egzekucji w dni wolne od pracy i w porze nocnej]

§ 1. Jesli cel egzekucji tego wymaga, organ egzekucyjny zezwoli pisemnie egzekutorowi na dokonanie czynnosci
egzekucyjnej w dni wolne od pracy lub w porze nocnej pomiedzy godzing 21 a godzing 7. Egzekutor jest obo-
wigzany okaza¢ zezwolenie organu egzekucyjnego zobowigzanemu przed przystapieniem do czynnosci egze-
kucyjnych.

§ 2. Czynnosci egzekucyjne moga by¢ dokonywane w porze nocnej tylko w obecnosci §wiadka.

389 Art. 77. [Przeszukanie lokali mieszkalnych)]

1. Kontrolujacy moze dokonac¢ przeszukania lokali mieszkalnych w celu znalezienia dowodéw majacych znacze-
nie dla prowadzonej kontroli celno-skarbowej, po uzyskaniu zgody wtasciwego prokuratora rejonowego. Przed
przystapieniem do przeszukania kontrolowanemu okazuje si¢ postanowienie prokuratora o wyrazeniu na nie
zgody. Przepisy Kodeksu postgpowania karnego o przeszukaniu odnoszace si¢ do Policji stosuje si¢ odpowiednio
do kontrolujacych.

2. W przypadkach niecierpiacych zwtoki kontrolujacy moze dokonaé przeszukania, o ktorym mowa w ust. 1, gdy
istniejg uzasadnione podstawy do przypuszczenia, ze dowody znajduja si¢ w miejscu przeszukania, bez uprzedniej
zgody prokuratora. Przepis ust. 1 zdanie trzecie stosuje si¢.

3. Przeszukanie, o ktorym mowa w ust. 2, podlega zatwierdzeniu przez wlasciwego prokuratora rejonowego.

4. W zakresie nieuregulowanym w ust. 1-3 przepisy Kodeksu postepowania karnego stosuje si¢ odpowiednio.

5. W razie odmowy zatwierdzenia przeszukania materiaty i informacje zebrane w toku czynno$ci nie stanowig
dowodu w kontroli celno-skarbowej, kontroli podatkowej, postepowaniu podatkowym, postepowaniu celnym lub
postepowaniu w sprawach o przestgpstwa skarbowe lub wykroczenia skarbowe.

6. W przypadku gdy nieruchomosci lub ich cze¢sci albo rzeczy znajduja si¢ w posiadaniu 0sob trzecich, osoby te
sa obowigzane je udostgpni¢, w celu przeszukania, na zadanie naczelnika urzgdu celno-skarbowego. Przepisy ust.
1-5 stosuje si¢ odpowiednio.
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4. To the extent not regulated in sec. 1-3 of the provisions of the Code of Criminal
Procedure shall apply accordingly.

5. In the event of refusal to approve the search, the materials and information collected
in the course of the activities shall not constitute evidence in the customs and tax inspec-
tion, tax inspection, tax proceedings, customs proceedings or proceedings in cases of
fiscal offences or fiscal offences.

6. In the event that real estate or their parts or things are in the possession of third parties,
these persons are obliged to make them available for search, at the request of the head
of the customs and tax office. The provisions of sec. 1-5 apply accordingly.

Article 78°°° [Searching a person]

1. If it is impossible to determine in any other way whether a person is transporting
goods for which the requirements provided for by law have not been met, in particular
if the goods have not been presented or declared in accordance with the requirements of
customs law, the officer may search that person.

2. The search should not violate the personal dignity of the searched person and should
be conducted by a person of the same sex, in conditions excluding the presence of third
parties.

3. In the event of a justified suspicion that a person is hiding goods in his body, that
person may be referred for specialist medical examination.

4. In the case of performing the tests referred to in par. 3, at the request of the person
who has undergone these tests, the head of the customs and tax office issues a certificate
of the date and place of their performance.

ff. The seizure of digital forensic evidence including bank account information

The seizure of digital forensic evidence including bank account information becomes
more and more important. The recent changes of the OLAF Regulation No 883/2013 (as
amended 2020/2223) codified that OLAF shall under the same conditions that apply to
national compe-tent authorities have access to bank account information. The relevant
national law, which the Polish Parliament designed in 2022, shall be displayed on the
following pages:

390 Art. 78. [Przeszukanie osoby]

1. Jezeli nie mozna w inny sposob stwierdzi¢, czy osoba przewozi towary, co do ktérych nie zostalty spetnione
wymogi przewidziane przepisami prawa, w szczeg6olnosci jezeli towary nie zostaty przedstawione lub zgloszone
zgodnie z wymogami wynikajacymi z przepis6w prawa celnego, funkcjonariusz moze przeszukac t¢ osobe.

2. Przeszukanie nie powinno narusza¢ godno$ci osobistej osoby przeszukiwanej oraz powinno by¢ przepro-
wadzone przez osobe tej samej plci, w warunkach wykluczajacych obecnos$¢ osob postronnych.

3. W przypadku uzasadnionego podejrzenia, ze osoba ukrywa towary w swoim organizmie, mozna skierowac t¢
osobg na specjalistyczne badania lekarskie.

4. W przypadku wykonania badan, o ktorych mowa w ust. 3, na wniosek osoby, ktéra zostala poddana tym
badaniom, naczelnik urzgdu celno-skarbowego wydaje za§wiadczenie o terminie i miejscu ich przeprowadzenia.
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First of all the Banking Law contains new references to OLAF:

Art. 37. In the Act of 29 August 1997 — Banking Law (Journal of Laws of 2022, items
2324, 2339, 2640 and 2707) in art. 105

in sec. 1:

1) point 1fis replaced by the following:

“1f) the Head of the National Revenue Administration and the clearing house referred
to in Art. 67, to the extent necessary to perform the tasks and duties referred to in:

a) section IIIB of the Act of August 29, 1997 - Tax Ordinance,

b) the Act of 1 December 2022 on the Financial Information System (Journal of Laws
of 2023, item 180);”;

2) in point 2 in letter e the following sixth indent is added:

“—in connection with a request for information submitted pursuant to Art. 7 sec.
3a of Regulation (EU, Euratom) No 883/2013 of the European Parliament and of
the Council of 11 September 2013 concerning investigations conducted

by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC)

No. 1073/1999 of the European Parliament and of the Council and Council
Regulation (Euratom) No. 1074/1999 (Official Journal EU L 248

of September 18, 2013, page 1, as amended d.10)”

The Supreme Administrative Court indicated in a judgment of July 13, 2022 that the
suspicion that an entity participated in a tax fraud is enough fir the blocking of a banking

account.’’!

The Tax Code contains a provision that aims at counteracting the tax fraud:

Section IIIB Counteracting the use of the financial sector for tax fraud

Chapter 1 General Regulations

Article 119zg. [Legal definitions]

Whenever this section mentions:

1) bank — it means:

and) a domestic bank within the meaning of Art. 4 sec. 1 point 1 of the Act of August
29, 1997 — Banking Law (Journal of Laws of 2022, items 2324 and 2339),

b) branch of a credit institution within the meaning of Art. 4 sec. 1 point 18 of the Act
of August 29, 1997 — Banking Law,

c) branch of a foreign bank within the meaning of Art. 4 sec. 1 point 20 of the Act of
August 29, 1997 — Banking Law;

2) blocking the account of a qualified entity — it is understood as temporarily preventing
the disposal of funds accumulated on the account of a qualified entity kept by a bank or
a cooperative savings and credit union and the use of these funds;

31 Michal Malinowski, LEX/el. 2023.
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3) clearing house — shall mean the clearing house referred to in Art. 67 of the Act of
August 29, 1997 — Banking Law, which settled the largest number of orders in the calen-
dar year preceding the calendar year in which the duties set out in this section will be
performed by 2 years transfer in PLN from all clearing houses operating on the basis of
this provision;

3a) proxy for the account of the qualified entity — it means a person authorised to submit
instructions regarding the account of the qualified entity, cash deposits to the account of
the qualified entity or cash withdrawals from the account of the qualified entity, on
behalf of its holder, including using a payment card within the meaning of Art. 2 point
15a of the Act of 19 August 2011 on payment services issued to the account of a
qualified entity;

4) qualified entity — it means:

and) a natural person who is an entrepreneur within the meaning of art. 4 seconds 1 of
the Act of March 6, 2018 — Entrepreneurs’ Law,

b) a natural person who is self-employed and is not an entrepreneur within the meaning
of the Act referred to in point (a) and,

c) legal person,

d) an organisational unit without legal personality, which the law grants legal capacity;
5) account of a qualified entity — it means:

and) the settlement account referred to in Art. 49 sec. 1 point 1 of the Act of August 29,
1997 — Banking Law, qualified entity,

b) a term deposit account of a qualified entity,

¢) account of a member of a cooperative savings and credit union who is a qualified
entity,

d) VAT account within the meaning of art. 2 point 37 of the Act of 11 March 2004 on
tax on goods and services maintained for the account referred to in point a or c;

6) STIR — it means the ICT system of the clearing house that meets the minimum re-
quirements for ICT systems specified in the regulations issued on the basis of art. 18 of
the Act of February 17, 2005 on the computerization of the activities of entities
performing public tasks;

7) transaction — it means crediting or debiting the account of a qualified entity on the
basis of instructions of its holder or third parties;

8) risk indicator — it means the indicator of using the activities of banks and cooperative
savings and credit unions for purposes related to tax fraud,

9) tax fraud — it means:

and)

tax crimes referred to in Art. 54 § 1 and 2, art. 55 § 1 and 2, art. 56 § 1 and 2, art. 62 §
1-2a and art. 76 § 1 and 2 of the Act of September 10, 1999 — Fiscal Penal Code,
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b) crimes referred to in Art. 270a § 1 and 2, art. 271a § 1 and 2 and art. 277a § 1 of the
Act of June 6, 1997 — Penal Code (Journal of Laws of 2022, items 1138, 1726, 1855 and
2339),

c¢) crimes referred to in Article 258 § 1-3 of the Act of June 6, 1997 — Penal Code, aimed
at committing tax offences referred to in point a, or the crimes referred to in point b.

Article 119zr*? [Scope of information provided] § 1. Information referred to in art.
119zp § 1 point 1 and art. 119zq point 1, include:

392 Art. 119zr. [Zakres przekazywanych informacji]

§ 1. Informacje, o ktérych mowa w art. 119zp § 1 pkt 1 i art. 119zq pkt 1, obejmuja:

1. identyfikator banku lub spétdzielczej kasy oszczednosciowo-kredytowej;

2. date 1 godzing wyslania danych;

3. rodzaj rachunku podmiotu kwalifikowanego, kod waluty rachunku podmiotu kwalifikowanego, numer ra-
chunku podmiotu kwalifikowanego w formacie Numeru Rachunku Bankowego lub inny numer - w przypadku
rachunku lokaty terminowej, dat¢ zakonczenia okresu, na jaki umowa lokaty terminowej zostata zawarta - w
przypadku rachunku lokaty terminowej, oraz date otwarcia i zamkniecia rachunku podmiotu kwalifikowanego;

4. dane identyfikacyjne podmiotu kwalifikowanego, jezeli sa dostepne, zawierajace:

a) firme, nazwe albo imi¢ i nazwisko osoby fizycznej, o ktorej mowa w art. 119zg pkt 4 lit. b,

b) rodzaj prowadzonej dziatalnosci, numer w Krajowym Rejestrze Sagdowym 1 date rejestracji lub rozpoczecia
dziatalnosci oraz kraj rejestracji podmiotu kwalifikowanego lub rezydencji podatkowe;,

¢) numer PESEL, numer identyfikacyjny REGON oraz numer identyfikacji podatkowej, a w przypadku podmiotu
kwalifikowanego majacego miejsce zamieszkania, siedzibe lub zarzad w panstwie lub na terytorium spoza Unii
Europejskiej - EURONIP lub inny numer identyfikacji podatkowe;j,

d) dane adresowe prowadzonej dziatalnosci, siedziby oraz adres korespondencyjny podmiotu kwalifikowanego
zawierajacy kod kraju, kod pocztowy, miejscowosc, ulice, numer domu i lokalu,

e) numer telefonu i adres poczty elektronicznej podmiotu kwalifikowanego;

5. dane identyfikacyjne petnomocnika do rachunkéw podmiotu kwalifikowanego i reprezentanta podmiotu kwa-
lifikowanego, a takze jego beneficjenta rzeczywistego w rozumieniu art. 2 ust. 2 pkt 1 ustawy z dnia 1 marca 2018
r. o przeciwdziataniu praniu pieniedzy oraz finansowaniu terroryzmu, jezeli sa dostgpne, zawierajace:

a) imi¢ 1 nazwisko,

b) numer PESEL oraz rodzaj, seri¢ i numer dokumentu tozsamosci,

¢) date 1 kraj urodzenia oraz obywatelstwo,

d) dane adresowe zawierajace kod kraju, kod pocztowy, miejscowosé, ulice, numer domu i lokalu,

e) numer telefonu i adres poczty elektronicznej.

§ 2. Informacje, o ktorych mowa w art. 119zp § 1 pkt 11 art. 119zq pkt 1, obejmuja takze:

1. date ustanowienia pelnomocnika do rachunku podmiotu kwalifikowanego i reprezentanta podmiotu kwalifiko-
wanego;

2. zakres umocowania pelnomocnika do rachunku podmiotu kwalifikowanego;

3. informacje o blokadach rachunku podmiotu kwalifikowanego oraz o blokadach srodkow na rachunku podmiotu
kwalifikowanego dokonanych na podstawie odrgbnych ustaw zawierajace:

a) wskazanie, czy blokada dotyczy jednego rachunku podmiotu kwalifikowanego,

b) kwote blokady,

¢) termin, do ktérego obowiazuje blokada,

d) organ, na zadanie ktorego zostala dokonana blokada - jezeli sa dostepne;

4. informacje o zajeciach wierzytelnosci z rachunku podmiotu kwalifikowanego zawierajace:

a) wskazanie, czy zajecie dotyczy jednego rachunku podmiotu kwalifikowanego,

b) wskazanie, czy zajecie zostalo dokonane w postgpowaniu egzekucyjnym czy w postgpowaniu zabe-
zpieczajacym,

c¢) kwote naleznosci pieni¢znej, na poczet ktorej dokonano zajecia,

d) organ egzekucyjny, ktory dokonat zajecia - jezeli sa dostepne;

5. wskazanie numeru rachunku VAT w rozumieniu art. 2 pkt 37 ustawy z dnia 11 marca 2004 r. o podatku od
towarow i ustug prowadzonego dla rachunku rozliczeniowego, o ktérym mowa w art. 49 ust. 1 pkt 1 ustawy z dnia

EPPO/OLAF Compendium 335




OLAF-Regulation (EU, EURATOM) No 883/2013

1) identifier of the bank or cooperative savings and credit union;

2) date and time of sending the data;

3) type of account of the qualified entity, currency code of the account of the qualified
entity, account number of the qualified entity in the format of the Bank Account Number
or other number — in the case of a term deposit account, the end date of the period for
which the term deposit agreement was concluded — in the case of a term deposit account,
and the date opening and closing an account of a qualified entity;

4) identification data of the qualified entity, if available, including:

a) the company, name or surname of the natural person referred to in point 4(b) of Article
119zg,

b) type of business, number in the National Court Register and date of registration or
commencement of business and country of registration of the qualified entity or tax
residence,

¢) PESEL number, REGON identification number and tax identification number, and in
the case of a qualified entity having its place of residence, registered office or ma-
nagement board in a country or territory outside the European Union — EURONIP or
other tax identification number,

29 sierpnia 1997 r. - Prawo bankowe, albo rachunku cztonka spoétdzielczej kasy oszczednosciowo-kredytowe;j
bedacego podmiotem kwalifikowanym;

6. wskazanie, czy rachunek wymieniony w art. 119zg pkt 5 lit. a i ¢ jest rachunkiem, o ktorym mowa w art. 15
ust. 1hb pkt 2 ustawy z dnia 15 Iutego 1992 r. o podatku dochodowym od 0s6b prawnych.

§ 3. Zestawienia, o ktorych mowa w art. 119zp § 1 pkt 2 i art. 119zq pkt 3, obejmuja:

1. dane identyfikacyjne nadawcy i odbiorcy transakcji, jezeli sa dostepne, zawierajace:

a) imi¢ 1 nazwisko lub nazwe,

b) dane adresowe zawierajace kod kraju, kod pocztowy, miejscowos¢, ulice, numer domu i lokalu;

. numer rachunku nadawcy transakcji i rachunku odbiorcy transakcji;

. date obcigzenia lub uznania rachunku podmiotu kwalifikowanego;

. kwotg i walute transakcji;

. tytut 1 opis transakc;ji;

. saldo poczatkowe i saldo koncowe zestawienia transakcji dotyczacych rachunku podmiotu kwalifikowanego;

. dane identyfikacyjne osoby, o ktorej mowa w § 1 pkt 5 - w przypadku gdy osoba ta ztozyta dyspozycje przepro-
wadzenia transakcji dotyczacej rachunku podmiotu kwalifikowanego, dokonata wptaty gotowkowej na rachunek
podmiotu kwalifikowanego lub dokonata wyptaty gotéwkowej z rachunku podmiotu kwalifikowanego, w imieniu
jego posiadacza, w tym przy uzyciu karty platniczej w rozumieniu art. 2 pkt 15a ustawy z dnia 19 sierpnia 2011 r.
o ustugach platniczych wydanej do rachunku podmiotu kwalifikowanego - jezeli sa dostepne;

8. informacj¢ o tacznej kwocie srodkow zajetych przez organ egzekucyjny lub zablokowanych na rachunku pod-
miotu kwalifikowanego;

9. numer rachunku prowadzonego w celu automatycznej identyfikacji dyspozycji sktadanych z rachunku podmi-
otu kwalifikowanego (rachunek wirtualny), jezeli dyspozycje dotycza uznania takiego rachunku - w przypadku
zestawien przekazywanych przez bank albo spotdzielcza kase oszczednosciowo-kredytowa prowadzace ten rach-
unek.

§ 4. Informacje, o ktorych mowa w art. 119zp § 1 pkt 3, obejmuja:

1. identyfikator banku lub spotdzielczej kasy oszczednosciowo-kredytowej;

2. datg i godzing przekazania informacji;

3. kody walut rachunkoéw, o ktorych mowa w art. 119zp § 1 pkt 3, numery tych rachunkéw w formacie Numeru
Rachunku Bankowego oraz daty ich otwarcia i zamknigcia.

§ 5. Dane, o ktorych mowa w art. 119zp § 1 oraz art. 119zq, sa przekazywane w postaci elektronicznej odpowi-
adajacej strukturze logicznej dostgpnej w Biuletynie Informacji Publicznej na stronie podmiotowej urzedu ob-
stugujacego ministra wlasciwego do spraw finansow publicznych.

NN AW
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d) address details of the business, registered office and correspondence address of the
qualified entity, including the country code, postal code, city, street, house and
apartment number,

d) telephone number and e-mail address of the qualified entity;

5) identification data of the proxy for the accounts of the qualified entity and the
representative of the qualified entity, as well as its beneficial owner within the meaning
of Art. 2 sec. 2 point 1 of the Act of 1 March 2018 on counteracting money laundering
and financing terrorism, if available, containing:

a) first name and last name,

b) PESEL number and the type, series and number of the identity document,

c¢) date and country of birth and citizenship,

d) address data containing the country code, postal code, city, street, house and apart-
ment number,

e) telephone number and e-mail address.

§ 2. Information referred to in art. 119zp § 1 point 1 and art. 119zq point 1, also include:
1) the date of appointing the proxy for the account of the qualified entity and the
representative of the qualified entity;

2) the scope of authorisation of the proxy to the account of the qualified entity;

3) information on blockades of the account of the qualified entity and blockades of funds
on the account of the qualified entity made on the basis of separate acts, including:

a) indication whether the blockade applies to one account of the qualified entity,

b) block amount,

¢) the period until which the blockade is valid,

d) the authority at whose request the blocking was made

— if available;

4) information on attachments of receivables from the account of the qualified entity,
including:

a) indication whether the seizure concerns one account of the qualified entity,

b) indication whether the seizure was made in enforcement proceedings or in security
proceedings,

c) the amount of the monetary claim against which the seizure was made,

d) enforcement authority that carried out the seizure

— if available;

5) indication of the VAT account number within the meaning of art. 2 point 37 of the
Act of 11 March 2004 on tax on goods and services kept for the settlement account re-
ferred to in Art. 49 sec. 1 point 1 of the Act of 29 August 1997 — Banking Law, or the
account of a member of a cooperative savings and credit union who is a qualified entity;
6) indication whether the account mentioned in art. 119zg point 5 lit. aic is the account
referred to in Art. 15 sec. 1hb point 2 of the Act of February 15, 1992 on corporate
income tax.
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§ 3. The lists referred to in Art. 119zp § 1 point 2 and art. 119zq point 3, include:

1) identification data of the sender and recipient of the transaction, if available,
including:

a) name and surname or name,

b) address data containing the country code, postal code, city, street, house and
apartment number;

2) account number of the sender of the transaction and the account of the recipient of
the transaction;

3) date of debiting or crediting the account of the qualified entity;

4) transaction amount and currency;

5) transaction title and description;

6) the opening balance and closing balance of the statement of transactions relating to
the account of the qualified entity;

7) identification data of the person referred to in § 1 item 5 — if that person has placed
an instruction to carry out a transaction concerning the account of a qualified entity,
made a cash payment to the account of a qualified entity or made a cash withdrawal
from the account of a qualified entity, on behalf of its holder, including using a payment
card within the meaning of art. 2 point 15a of the Act of 19 August 2011 on payment
services issued to the account of a qualified entity — if available;

8) information on the total amount of funds seized by the enforcement authority or
blocked on the account of the qualified entity;

9) the number of the account maintained for the purpose of automatic identification of
instructions placed from the account of a qualified entity (virtual account), if the instruc-
tions relate to crediting such an account — in the case of statements provided by a bank
or a cooperative savings and credit union maintaining this account.

§ 4. Information referred to in art. 119zp § 1 point 3, include:

1) identifier of the bank or cooperative savings and credit union;

2) date and time of submission of the information;

3) currency codes of the accounts referred to in Art. 119zp § 1 point 3, the numbers of
these accounts in the format of the Bank Account Number and the dates of their opening
and closing.

§ 5. Data referred to in art. 119zp § 1 and art. 119zq, are transferred in electronic form
corresponding to the logical structure available in the Public Information Bulletin on the
website of the office serving the minister responsible for public finance.
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Article 119zs°>° [Request for additional information|

§ 1. In order to verify or supplement the information held by the Head of the National
Revenue Administration necessary to perform the tasks referred to in this section, the
Head of the National Revenue Administration may request the bank or cooperative
savings and credit union to provide:

1) information or summaries other than those provided pursuant to Art. 119zq, while the
provisions of art. 119zr § 1-3 shall apply accordingly;

2) (repealed);

3) (repealed).

4) 1P addresses from which:

a) logins to the electronic banking services enabling access to the account of the
qualified entity were made, together with an indication of the identifier used to log in,
as well as the date and time of these logins,

b) instructions to conduct transactions concerning the account of a qualified entity have
been submitted, together with an indication of the identifier used to submit the
instruction, as well as the date and time of submitting these instructions — if the
instructions were not submitted using electronic banking services

—if available.

§ 2. The bank and the cooperative savings and credit union shall provide the Head of
the National Revenue Administration with the data covered by the request referred to in
§ 1 immediately, but not later than within 3 days from the date of receipt of the request,
and if these data are in a form that prevents their automatic processing — no later than:
1) 7 days from the date of receipt of the request — in the case of data referred to in § 1
point 1;

393 Art. 119zs. [Zadanie przekazania dodatkowych informacji]

§ 1. W celu weryfikacji lub uzupehnienia posiadanych przez Szefa Krajowej Administracji Skarbowej informacji
niezbednych do wykonywania zadan, o ktorych mowa w niniejszym dziale, Szef Krajowej Administracji
Skarbowej moze zadac przekazania przez bank lub spotdzielcza kase oszczednosciowo-kredytowa:

1) informacji lub zestawien innych niz przekazane na podstawie art. 119zq, przy czym przepisy art. 119zr § 1-3
stosuje si¢ odpowiednio;

2) (uchylony);

3) (uchylony).

4) adresow IP, z ktorych:

a) nastgpowaly logowania do ustug bankowosci elektronicznej umozliwiajacych dostep do rachunku podmiotu
kwalifikowanego wraz ze wskazaniem identyfikatora, z ktérego uzyciem dokonano logowania, oraz daty i godziny
tych logowan,

b) nzostaly ztozone dyspozycje przeprowadzenia transakcji dotyczacych rachunku podmiotu kwalifikowanego
wraz ze wskazaniem identyfikatora, z ktérego uzyciem ztozono dyspozycje, oraz daty i godziny ztozenia tych
dyspozycji - w przypadku gdy dyspozycje nie zostaty ztozone z wykorzystaniem ustug bankowosci elektronicznej
- jezeli sa dostepne.

§ 2. Bank oraz spoldzielcza kasa oszczgdno$ciowo-kredytowa przekazuja Szefowi Krajowej Administracji
Skarbowej posiadane dane objete zadaniem, o ktorym mowaw § 1, niezwlocznie, jednak nie pézniej niz w terminie
3 dni od dnia otrzymania zadania, a jezeli dane te znajdujg si¢ w formie uniemozliwiajacej ich automatyczne
przetwarzanie - nie pozniej niz w terminie:

1) 7 dni od dnia otrzymania zadania - w przypadku danych, o ktorych mowa w § 1 pkt 1;

2) 14 dni od dnia otrzymania zadania - w przypadku danych, o ktérych mowa w § 1 pkt 4.
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2) 14 days from the date of receipt of the request — in the case of data referred to in § 1
point 4.

Article 119zt [Providing information and summaries to entities other than the
Head of KAS]

The information and statements referred to in Art. 119zp § 1 and art. 119zq, are granted
by the clearing house to entities other than the Head of the National Revenue
Administration only at the request of:

1) court or prosecutor — in connection with pending tax fraud proceedings against a qua-
lified entity being the holder of an account of a qualified entity;

2) the President of the Supreme Audit Office — to the extent necessary to carry out the
control proceedings specified in the Act of 23 December 1994 on the Supreme Audit
Office (Journal of Laws of 2022, item 623);

3) Internal Security Agency, Military Counterintelligence Service, Foreign Intelligence
Agency, Military Intelligence Service, Central Anti-Corruption Bureau, Police, Military
Police, Border Guard, Prison Service, State Protection Service and their officers or sol-
diers with a written authorisation — to the extent necessary to conduct the proceedings
inspector on the basis of the provisions on the protection of classified information;

4) the President of the Office for Personal Data Protection — to the extent necessary to
perform the statutory tasks set out in the provisions on the protection of personal data;
5) Head of the Central Anti-Corruption Bureau — to the extent necessary to perform sta-
tutory tasks — via the ICT system, on the terms and in the manner specified in Art. 22a
of the Act of 9 June 2006 on the Central Anti-Corruption Bureau (Journal of Laws of
2022, item 1900);

6) Head of the Internal Security Agency — to the extent necessary to perform statutory
tasks — via the ICT system, on the terms and in the manner specified in art. 34 of the Act
of 24 May 2002 on the Internal Security Agency and the Foreign Intelligence Agency
(Journal of Laws of 2022, item 557, 1488 and 2185);

6a) 26 the Commander-in-Chief of the Police, the Commander of the Central Police
Investigation Bureau, the Commander of the Police Internal Affairs Bureau, the Com-
mander of the Central Bureau for Combating Cybercrime, the Voivodeship Police Com-
mander or the Capital City Police Commander — to the extent necessary to perform sta-
tutory tasks — via the ICT system, on the terms and in the manner specified in art.. 20 of
the Act of 6 April 1990 on the Police (Journal of Laws of 2023, item 171 and of 2022,
item 2600);

6b) 27 the Commander-in-Chief of the Border Guard, the Commander of the Border
Guard Bureau of Internal Affairs or the commanding officer of the Border Guard unit —
to the extent necessary to perform statutory tasks — via the ICT system, on the terms and
in the manner specified in Art. 10a of the Act of 12 October 1990 on the Border Guard
(Journal of Laws of 2022, items 1061, 1115, 1855 and 2600);
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7) General Inspector of Financial Information — to the extent necessary to perform the
tasks set out in the Act of 1 March 2018 on counteracting money laundering and finan-
cing terrorism;

8) Chairman of the Polish Financial Supervision Authority — to the extent necessary to
perform the tasks set out in the Act of 21 July 2006 on financial market supervision
(Journal of Laws of 2022, items 660, 872, 1488, 1692, 2185 and 2339).

gg. Acquisition of digital evidence

The acquisition of digial evidence is an allowed annex measure of the provisions on 113
search. This is regulated by the Customs Law, the tax ordinance, the Act on Enforcement
authorities and the Act on the National Tax and Customs Authority.

hh. Digital forensic operations within inspections or on-the-spot checks

Digital forensic operations within inspections or on-the-spot checks became more and 114
more important in the last decade already,

Bulgaria, which has included a special paragraph in the State Investigations Office Act, 115
Art. 31a (see Bulgarian volume) makes a direct reference to Art. 7 of the applicable
provision of Regulation 2185/96 and is therefore a role model with regard to Digital
forensic operations within inspections or on-the-spot checks of OLAF.

Digital information, data and IT documents or tax books e.g. may be requested during 116
an investigation according to Art. 193a Tax Code.

Article 1932** [Transmission of tax books and accounting documents in electronic | 117
form; uniform control file]

§ 1. In the case of keeping tax books using computer programs, the tax authority may
request the transfer of all or part of these books and accounting documents by means of

3% Artykul 193a. [Przesylanie ksiag podatkowych i dokumentéw ksiegowych w formie elektronicznej;
jednolity plik kontrolny]

§ 1.W przypadku prowadzenia ksiag podatkowych przy pomocy programow komputerowych organ podatkowy
moze zada¢ przestania catosci lub czesci tych ksiag i dowodow ksiggowych za pomoca $rodkow komunikacji
elektronicznej lub na informatycznych nosnikach danych, w postaci elektronicznej odpowiadajacej strukturze
logicznej, o ktorej mowa w ust. § 2, wskazujac rodzaj ksigg podatkowych oraz okres, ktorego dotycza.

§ la.Przepisu § 1 nie stosuje si¢ do faktur strukturyzowanych w rozumieniu art. 2 pkt 32a ustawy z dnia 11 marca
2004 r. o podatku od towarow i ustug.

§ 2.Struktura logiczna formy elektronicznej ksiag podatkowych i dowodow ksiegowych, uwzgledniajaca
mozliwos¢ jej tworzenia z powszechnie stosowanych przez przedsigbiorcOw programéw informatycznych oraz
automatycznej analizy danych, dostepna jest w Biuletynie Informacji Publicznej na stronie internetowej urzedu
obslugujacego ministra wlasciwy do spraw finanséw publicznych.

§ 3.Minister wlasciwy do spraw finanséw publicznych okresli, w drodze rozporzadzenia, sposob przesytania ksigg
podatkowych, czesci tych ksiag oraz dowoddéw ksiegowych w postaci elektronicznej za pomoca $rodkow
komunikacji elektronicznej, a takze wymagania techniczne dla informatycznych no$nikéw danych, na ktérych
ksiggi, czesci tych ksiag 1 dokumentow ksiggowych. by¢ ewidencjonowane i przekazywane z uwzglgdnieniem
konieczno$ci zapewnienia bezpieczenstwa, wiarygodnosci i niezaprzeczalnosci danych zawartych w ksiggach oraz
konieczno$ci zabezpieczenia ich przed dostgpem osoéb nieupowaznionych.
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electronic communication or on IT data carriers, in electronic form corresponding to the
logical structure referred to in § 2, indicating the type of tax books and the period to
which they relate.

§ la. The provision of § 1 does not apply to structured invoices within the meaning of
Art. 2 point 32a of the Act of 11 March 2004 on tax on goods and services.

§ 2. The logical structure of the electronic form of tax books and accounting documents,
taking into account the possibility of its creation from IT programs commonly used by
entrepreneurs and automatic data analysis, is available in the Public Information Bulletin
on the website of the office serving the minister competent for public finance.

§ 3. The proper minister of public financies shall determine, by regulation, the method
of sending tax books, parts of these books and accounting documents in electronic form
by means of electronic communication, as well as the technical requirements for IT data
carriers on which books, parts of these books and accounting documents may be used.
be recorded and transferred, taking into account the need to ensure the security,
reliability and non-repudiation of data contained in the books and the need to protect
them against unauthorised access.

iil. Investigative missions in third countries

The Polish Authorities might conduct with OLAF investigative missions in third coun-
tries. OLAF has concluded Association Agreements for these situations. The Agree-
ments are published on the OLAF Website.

h) National procedural rules for “checks and inspections” by the assisting
national authority

The national procedural rules for “checks and inspections” are those, which are estab-
lished by the various laws, such as tax, customs or structural funds inspection laws.
Procedural rules are e.g. the rules of the legislator on how to conduct a search, an in-
spection, when to carry out the actions and what to do afterwards (e.g. write a report).
Some of these rules have been explored by full provisions above.

i) Cooperation and mutual assistance agreements

The area of mutual assistance is governed by the Act of 11 October 2013 on mutual
assistance in the recovery of taxes, customs duties and other pecuniary duties (Journal
of Laws of 2021, item 2157).3%

395 Ustawa z dnia 11 pazdziernika 2013 r. o wzajemnej pomocy w odzyskiwaniu podatkow, cet i innych naleznosci
pieni¢znych (Dz. U. z 2021 r. poz. 2157).
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3. Article 4 Internal investigations

1. Investigations within the institutions, bodies, offices and agencies in the areas referred
to in Article 1 shall be conducted in accordance with this Regulation and with the deci-
sions adopted by the relevant institution, body, office or agency (‘internal investiga-
tions’).

8. Without prejudice to Article 12¢(1), where, before a decision has been taken whether
or not to open an internal investigation, the Office handles information which suggests
that there has been fraud, corruption or any other illegal activity affecting the financial
interests of the Union, it may inform the institution, body, office or agency concerned.
Upon request, the institution, body, office or agency concerned shall inform the Office
of any action taken and of its findings on the basis of such information.

Where necessary, the Office shall also inform the competent authorities of the Member
State concerned. In this case, the procedural requirements laid down in the second and
third subparagraphs of Article 9(4) shall apply. If the competent authorities decide to
take any action on the basis of the information transmitted to them, in accordance
with national law, they shall, upon request, inform the Office thereof.

Internal investigations of OLAF can lead to repercussions at national level ie the level
of the authorities that cooperate with OLAF and which eg employed the economic
operator, managed his funds etc. or who are responsible for disciplinary actions for
officials that work at Union level or as a national expert for OLAF (corruption cases).
The relationship of national disciplinary, union disciplinary proceedings and national
criminal proceedings is highly important.3*®

In relation to para 8 and the requisite of “Any action on the basis of information
transmitted to them, in accordance with national law”, the following can be said:

A possible action of a competent authority (see above ¥ — Competent authorities) in
Poland may be based, if concerning the tax area, on the measures available according to
the Tax Code. In case of suspicion of tax fraud, the National Revenue Administration
may order the banks concerned to install a blockade of the account, which was presum-
ably used for these actions.

Chapter 3 Blockade of the account of a qualified entity
Article 119zv*°7 [Request to block the account of a qualified entity] § 1. The head of
the National Revenue Administration may request the account of a qualified entity to be

396 See ECJ, Research note, Impact of ongoing criminal proceedings on the conduct of disciplinary proceedings,
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/ndr_2020 001 neutralisee _en.pdf. Accessed 6
August 2024.

397 Blokada rachunku podmiotu kwalifikowanego

Art. 119zv. [Zadanie blokady rachunku podmiotu kwalifikowanego]
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blocked for a period not longer than 72 hours, if the information held, in particular the
results of the risk analysis referred to in Art. 119zn § 1, indicate that a qualified entity
may use the activities of banks or cooperative savings and credit unions for purposes
related to tax fraud or for activities aimed at tax fraud, and blocking the account of a
qualified entity is necessary to prevent this.

§ 2. The request to block the account of a qualified entity includes:

1) designation of the account number of the qualified entity;

2) the period of blocking the account of the qualified entity.

§ 3. In the case referred to in § 1, the Head of the National Revenue Administration shall
provide:

1) bank or cooperative savings and credit union — request to block the account of a qual-
ified entity;

2) the head of the tax office competent for the qualified entity, the head of the customs
and tax office and the prosecutor — notification of blocking the account of the qualified
entity containing the data specified in the request to block the account of the qualified
entity.

§ 4. The bank and the cooperative savings and credit union immediately after receiving
the request referred to in § 3 point 1:

1) note the date and time of receipt;

2) block the account of a qualified entity;

3) inform the Head of the National Revenue Administration of:

§ 1. Szef Krajowej Administracji Skarbowej moze zazada¢ blokady rachunku podmiotu kwalifikowanego na okres
nie dtuzszy niz 72 godziny, jezeli posiadane informacje, w szczegdlnosci wyniki analizy ryzyka, o ktorej mowa w
art. 119zn § 1, wskazuja, ze podmiot kwalifikowany moze wykorzystywac dziatalnos¢ bankoéw lub spotdzielczych
kas oszczednosciowo-kredytowych do celow majacych zwigzek z wytudzeniami skarbowymi lub do czynnosci
zmierzajacych do wyludzenia skarbowego, a blokada rachunku podmiotu kwalifikowanego jest konieczna, aby
temu przeciwdzialac.

§ 2. Zadanie blokady rachunku podmiotu kwalifikowanego zawiera:

1) oznaczenie numeru rachunku podmiotu kwalifikowanego;

2) okres blokady rachunku podmiotu kwalifikowanego.

§ 3. W przypadku, o ktérym mowa w § 1, Szef Krajowej Administracji Skarbowej przekazuje:

1) bankowi lub spoétdzielczej kasie oszczgdnosciowo-kredytowej - zadanie blokady rachunku podmiotu
kwalifikowanego;

2) whasciwemu dla podmiotu kwalifikowanego naczelnikowi urzedu skarbowego, naczelnikowi urzgdu celno-
skarbowego oraz prokuratorowi - zawiadomienie o blokadzie rachunku podmiotu kwalifikowanego zawierajace
dane okreslone w zadaniu blokady rachunku podmiotu kwalifikowanego.

§ 4. Bank oraz spoéldzielcza kasa oszczednosciowo-kredytowa niezwtocznie po otrzymaniu zadania, o ktérym
mowa w § 3 pkt 1:

1) odnotowuja date i godzing jego otrzymania;

2) dokonuja blokady rachunku podmiotu kwalifikowanego;

3) informujg Szefa Krajowej Administracji Skarbowej o:

a) dacie 1 godzinie otrzymania zadania, o ktorym mowa w § 3 pkt 1, i dokonania blokady rachunku podmiotu
kwalifikowanego oraz saldzie tego rachunku podmiotu kwalifikowanego w momencie dokonania blokady
rachunku podmiotu kwalifikowanego,

b)nieprowadzeniu rachunku podmiotu kwalifikowanego wskazanego w zadaniu, o ktorym mowa w § 3 pkt 1.
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a) date and time of receiving the request referred to in § 3 point 1 and blocking the
account of the qualified entity and the balance of this account of the qualified entity at
the time of blocking the account of the qualified entity,

b) failure to maintain the account of the qualified entity indicated in the request referred
to in § 3 point 1.

§ 4a.%”® The bank and the cooperative savings and credit union shall not disclose to the
qualified entity information about the transfer of the request or the blocking of the ac-
count of the qualified entity.

§ 4b. The bank and the cooperative savings and credit union shall inform the qualified
entity about the transfer of the request or the blocking of the account of the qualified
entity only at its request, after prior confirmation by the Head of the National Revenue
Administration that all submitted requests to block the accounts of this qualified entity
have been carried out.

§ 4c. In the event of an instruction to carry out a transaction concerning the account of
a qualified entity subject to blocking, the bank and the cooperative savings and credit
union shall immediately inform the Head of the National Revenue Administration of:
1) date and time of placing the instruction;

2) the content of the transaction being the subject of the instruction to the extent speci-
fied in art. 119zr § 3.

§ 4d. Immediately after receiving the application referred to in § 4b, the bank and the
cooperative savings and credit union shall inform the Head of the National Revenue
Administration of:

398 § 4a. Bank oraz spotdzielcza kasa oszczedno$ciowo-kredytowa nie ujawniajg podmiotowi kwalifikowanemu
informacji o przekazaniu zadania lub dokonaniu blokady rachunku podmiotu kwalifikowanego.

§ 4b. Bank oraz spotdzielcza kasa oszczgdnosciowo-kredytowa informujg podmiot kwalifikowany o przekazaniu
zadania lub dokonaniu blokady rachunku podmiotu kwalifikowanego wytacznie na jego wniosek, po uprzednim
potwierdzeniu przez Szefa Krajowej Administracji Skarbowej, ze wszystkie przekazane zadania blokady
rachunkow tego podmiotu kwalifikowanego zostaty wykonane.

§ 4c. W przypadku zlozenia dyspozycji przeprowadzenia transakcji dotyczacych rachunku podmiotu
kwalifikowanego begdacego przedmiotem blokady bank oraz spétdzielcza kasa oszczednoSciowo-kredytowa
niezwlocznie informuja Szefa Krajowej Administracji Skarbowe;j o:

1) dacie 1 godzinie ztozenia dyspozycji;

2) tresci transakcji bedacej przedmiotem dyspozycji w zakresie okreslonym w art. 119zr § 3.

§ 4d. Niezwlocznie po otrzymaniu wniosku, o ktéorym mowa w § 4b, bank oraz spotdzielcza kasa
oszczgdnosciowo-kredytowa informuja Szefa Krajowej Administracji Skarbowe;j o:

1) dacie i godzinie ztozenia wniosku;

2) adresie poczty elektronicznej, z ktdrego ztozono wniosek, jezeli jest dostepny - w przypadku gdy wniosek zostat
ztozony za posrednictwem poczty elektronicznej;

3) adresie IP, z ktorego nastapilo logowanie, jezeli jest dostgpny - w przypadku gdy wniosek zostat ztozony za
posrednictwem serwisu internetowego shluzacego do obstugi rachunku podmiotu kwalifikowanego lub w inny
sposob umozliwiajacy identyfikacje tego adresu;

4) numerze telefonu, za posrednictwem ktorego zostat ztozony wniosek, jezeli jest dostepny - w przypadku gdy
whniosek zostat ztozony telefonicznie;

5) adresie placowki banku, spoldzielczej kasy oszczgdnosciowo-kredytowej albo ich oddziatu, w ktorych zostat
ztozony wniosek - w przypadku gdy wniosek zostal zlozony osobiscie;

6)adresie nadawcy, jezeli jest dostgpny - w przypadku gdy wniosek zostat ztozony za posrednictwem operatora
pocztowego w rozumieniu ustawy z dnia 23 listopada 2012 r. - Prawo pocztowe.
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1) date and time of submitting the application;

2) e-mail address from which the application was submitted, if available — if the appli-
cation was submitted via e-mail;

3) IP address from which the login was made, if available — if the application was sub-
mitted via the website used to service the account of the qualified entity or in another
way enabling identification of this address;

4) telephone number through which the application was submitted, if available — if the
application was submitted by telephone;

5) address of the bank branch, cooperative savings and credit union or their branch
where the application was submitted — if the application was submitted in person;

6) sender’s address, if available - if the application was submitted via the postal operator
within the meaning of the Act of 23 November 2012 — Postal Law.

§ 5.3%° Blocking the account of a qualified entity is also effective with regard to the
account of a qualified entity of which the qualified entity is a co-holder.

§ 6. The head of the National Revenue Administration, immediately after receiving the
information referred to in § 4 point 3 lit. and, with regard to all requests regarding the
qualified entity submitted until receipt of this information, shall provide this entity with
a notice of blocking its account containing the data specified in these requests.

§ 7. During the period of blocking the account of a qualified entity, the Head of the
National Revenue Administration:

1) may limit the scope of blocking the account of a qualified entity or

2) revokes the blockade if it finds that the condition for blocking the account of the
qualified entity has ceased to exist.

§ 8. The provisions of § 2-6 shall apply accordingly to limiting the scope and canceling
the blockade of the account of a qualified entity.

§ 9. The proper Minister of public financies shall carry out, at least once a quarter, the
control of compliance with the provisions of § 1, 2, 6 and 7 by the head of the national
tax administration, and in the case of authorisation, in accordance with the provisions
issued on the basis of art. 11b sec. 1 of the Act of 16 November 2016 on the National

399§ 5. Blokada rachunku podmiotu kwalifikowanego jest skuteczna rowniez w odniesieniu do rachunku podmiotu
kwalifikowanego, ktorego podmiot kwalifikowany jest wspotposiadaczem.

§ 6. Szef Krajowej Administracji Skarbowej niezwtocznie po otrzymaniu informacji, o ktorej mowa w § 4 pkt 3
lit. a, w odniesieniu do wszystkich zadan dotyczacych podmiotu kwalifikowanego przekazanych do momentu
otrzymania tej informacji, przekazuje temu podmiotowi zawiadomienie o blokadzie jego rachunku zawierajace
dane okre$lone w tych zadaniach.

§ 7. W okresie blokady rachunku podmiotu kwalifikowanego Szef Krajowej Administracji Skarbowej:

1) moze ograniczy¢ zakres blokady rachunku podmiotu kwalifikowanego lub

2) uchyla blokade, jezeli stwierdzi, ze ustala przestanka blokady rachunku podmiotu kwalifikowanego.

§ 8. Do ograniczenia zakresu oraz uchylenia blokady rachunku podmiotu kwalifikowanego przepisy § 2-6 stosuje
si¢ odpowiednio.

§ 9. Minister wlasciwy do spraw finansow publicznych przeprowadza, nie rzadziej niz raz na kwartal, kontrole
przestrzegania przepisow § 1, 2, 6 i 7 przez Szefa Krajowej Administracji Skarbowej, a w przypadku
upowaznienia, zgodnie z przepisami wydanymi na podstawie art. 11b ust. 1 ustawy z dnia 16 listopada 2016 r. o
Krajowej Administracji Skarbowej, innego organu Krajowej Administracji Skarbowej - przez ten organ.
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Revenue Administration, another body of the National Revenue Administration - by this
body.

4. Article 5 Opening of investigations

[...] 5. If the Director-General decides not to open an investigation, he or she may with-
out delay send any relevant information, as appropriate, to the competent authorities of
the Member State concerned for appropriate action to be taken in accordance with
Union and national law or to the institution, body, office or agency concerned for ap-
propriate action to be taken in accordance with the rules applicable to that institution,
body, office or agency. The Office shall agree with that institution, body, office or agen-
cy, if appropriate, on suitable measures to protect the confidentiality of the source of
that information and shall, if necessary, ask to be informed of the action taken.

a) Competent authorities

See above — Competent authorities.

b) National rules for appropriate action to be taken in accordance with national
law

National rules for appropriate action to be taken in accordance with national law have
been already listed under Art. 4 OLAF Regulation above, where an example from the
tax area was presented. This example could likewise apply for the content of Art. 5
OLAF Regulation.

Another example is a Polish tax officer, who is accused of irregularities. The Tax Code
foresees in this case an exclusion from the tasks in the tax control area:

Chapter 2 Exclusion of an employee of the tax authority and the tax authority
Article 130*° [Exclusion of an employee of the tax authority] § 1. An officer of the
Customs and Tax Service, hereinafter referred to as the “officer”, an employee of the

400 Wylaczenie pracownika organu podatkowego oraz organu podatkowego

Art. 130. [Wylaczenie pracownika organu podatkowego]

§ 1. Funkcjonariusz Stuzby Celno-Skarbowej, zwany dalej “funkcjonariuszem”, pracownik urzedu gminy
(miasta), starostwa, urzedu marszatkowskiego, izby administracji skarbowej, Krajowej Informacji Skarbowe;j,
urzedu obslugujacego ministra wlasciwego do spraw finanséw publicznych oraz czlonek samorzadowego
kolegium odwolawczego podlegaja wytaczeniu od udziatu w postepowaniu w sprawach dotyczacych zobowigzan
podatkowych oraz innych spraw normowanych przepisami prawa podatkowego, w ktorych:

1) sa strong;

2) pozostaja ze strong w takim stosunku prawnym, ze rozstrzygniecie sprawy moze mie¢ wpltyw na ich prawa lub
obowiazki;

3) strong jest ich matzonek, rodzenstwo, wstgpny, zstepny lub powinowaty do drugiego stopnia;

4) stronami s3 osoby zwigzane z nimi z tytutu przysposobienia, opieki lub kurateli;
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commune (city), starosty, marshal’s office, chamber of tax administration, the National
Tax Information, the office of the minister responsible for public finance and a member
of the local government appeals board shall be excluded from participation in the pro-
ceedings in matters relating to tax liabilities and other matters regulated by tax law, in
which:

1) are a party;

2) are in such a legal relationship with the party that the settlement of the case may affect
their rights or obligations;

3) the party is their spouse, sibling, ascendant, descendant or relative by blood up to the
second degree;

4) the parties are persons related to them by virtue of adoption, custody or guardianship;
5) were witnesses or experts, were or are representatives of the taxpayer, or the tax-
payer’s representative is one of the persons listed in points 3 and 4;

6) participated in the adoption of the contested decision;

7) there were circumstances in connection with which official, disciplinary or criminal
proceedings were initiated against them,;

8) a party is a person who is in a relationship of official superiority to them.

§ 2. The reasons for exclusion from settling the case also last after the termination of
marriage, adoption, guardianship or guardianship.

§ 3. The immediate superior of an employee or officer is obliged, at his request or at the
request of a party or ex officio, to exclude him from participation in the proceedings, if
it is probable that there are circumstances not listed in § 1 that may raise doubts as to
the impartiality of the employee or officer.

§ 4. If an employee or officer is excluded, the head of the tax office, the head of the
customs and tax office, respectively, the commune head, the mayor (president of the

5) byli swiadkami lub biegltymi, byli lub sa przedstawicielami podatnika albo przedstawicielem podatnika jest
jedna z os6b wymienionych w pkt 3 1 4;

6) brali udziat w wydaniu zaskarzonej decyzji;

7) zaistniaty okoliczno$ci, w zwigzku z ktorymi wszczgto przeciw nim postgpowanie stuzbowe, dyscyplinarne lub
karne;

8) strong jest osoba pozostajaca wobec nich w stosunku nadrzedno$ci stuzbowe;.

§ 2. Przyczyny wylaczenia od zatatwienia sprawy trwajg takze po ustaniu matzenstwa, przysposobienia, opieki
lub kurateli.

§ 3. Bezposredni przelozony pracownika lub funkcjonariusza jest obowigzany na jego zadanie lub na zadanie
strony albo z urzgdu wylaczy¢é go od udzialu w postepowaniu, jezeli zostanie uprawdopodobnione istnienie
okoliczno$ci niewymienionych w § 1, ktore moga wywota¢ watpliwosci co do bezstronno$ci pracownika lub
funkcjonariusza.

§ 4. Jezeli nastapi wyltaczenie pracownika lub funkcjonariusza, odpowiednio naczelnik urzedu skarbowego,
naczelnik urzedu celno-skarbowego, wojt, burmistrz (prezydent miasta), starosta albo marszatek wojewddztwa,
dyrektor izby administracji skarbowej, dyrektor Krajowej Informacji Skarbowej, Szef Krajowej Administracji
Skarbowej wyznaczaja innego pracownika lub funkcjonariusza do prowadzenia sprawy.

§ 5. W przypadku wylaczenia cztonka samorzadowego kolegium odwotawczego jego prezes wyznacza osobe
uprawniong do zastapienia osoby wylaczonej. Jezeli samorzadowe kolegium odwotawcze na skutek wylaczenia
jego cztonkdow nie moze zatatwi¢ sprawy z braku pelego sktadu orzekajacego, Prezes Rady Ministréw, w drodze
postanowienia, wyznacza do zatatwienia sprawy inne samorzadowe kolegium odwotawcze.
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city), the staroste or the marshal of the voivodeship, the director of the tax administration
chamber, the director of the National Tax Information, the head of the National Revenue
Administration shall appoint another employee or officer, respectively. to conduct the
case.

§ 5. In the event of exclusion of a member of the self-government appeal board, its
president shall designate a person authorised to replace the excluded person. If the local
government appeal college, as a result of the exclusion of its members, cannot settle the
case due to the lack of a full adjudicating panel, the Prime Minister, by way of an order,
shall designate another local government appeal college to deal with the case.

[Article 6 — Access to information in databases prior to the opening of an
investigation] Not analysed here.

5. Article 7 Investigations procedure

[...] 3. The competent authorities of Member States shall give the necessary assistance
to enable the staff of the Office to fulfil their tasks in accordance with this Regulation
effectively and without undue delay. When providing such assistance, the competent
authorities of Member States shall act in accordance with any national procedural
rules applicable to them.

3a. At the request of the Office, which shall be explained in writing, in relation to matters
under investigation, the relevant competent authorities of the Member States shall, un-
der the same conditions as those that apply to the national competent authorities,
provide the Office with the following:

(a) information available in the centralised automated mechanisms referred to in Article
32a(3) of Directive (EU) 2015/849 of the European Parliament and of the Council ( 4 );
(b) where strictly necessary for the purposes of the investigation, the record of
transactions.

The request of the Office shall include a justification of the appropriateness and propor-
tionality of the measure with regard to the nature and gravity of the matters under inves-
tigation. Such request shall refer only to information referred to in points (a) and (b) of
the first subparagraph.

Member States shall notify to the Commission the relevant competent authorities for the
purposes of points (a) and (b) of the first subparagraph.

6. Where investigations show that it might be appropriate to take precautionary admi-
nistrative measures to protect the financial interests of the Union, the Office shall with-
out delay inform the institution, body, office or agency concerned of the investigation
in progress. The information supplied shall include the following:
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(a) the identity of the official, other servant, member of an institution or body, head of
office or agency, or staff member concerned and a summary of the facts in question;
(b) any information that could assist the institution, body, office or agency concerned in
deciding on the appropriate precautionary administrative measures to be taken in order
to protect the financial interests of the Union;

(c) any special measures of confidentiality recommended, in particular in cases entailing
the use of investigative measures falling within the competence of a national judicial
authority or, in the case of an external investigation, within the competence of a national
authority, in accordance with the national rules applicable to investigations.

The institution, body, office or agency concerned may at any time consult the Office
with a view to taking, in close cooperation with the Office, any appropriate pre-
cautionary measures, including measures for the safeguarding of evidence. The insti-
tution, body, office or agency concerned shall inform the Office without delay about any
precautionary measures taken.

7. Where necessary, it shall be for the competent authorities of the Member States, at
the Office’s request, to take the appropriate precautionary measures under their natio-
nal law, in particular measures for the safeguarding of evidence.

Sources & national sections 1: Art. 7 OLAF

Para 3 | For the competent authorities see above — Competent authorities.

Para | First of all the Banking Law contains new references to OLAF:

3a(a) | Art. 37. In the Act of 29 August 1997 — Banking Law (Journal of Laws of
(b) 2022, items 2324, 2339, 2640 and 2707) in art. 105

in sec. 1:

1) point 1fis replaced by the following:

“1f) the Head of the National Revenue Administration and the clearing
house referred to in Art. 67, to the extent necessary to perform the tasks
and duties referred to in:

a) section IIIB of the Act of August 29, 1997 — Tax Ordinance,

b) the Act of 1 December 2022 on the Financial Information System
(Journal of Laws of 2023, item 180);”;

2) in point 2 in letter e the following sixth indent is added:

“— in connection with a request for information submitted pursuant to Art.
7 sec. 3a of Regulation (EU, Euratom) No 883/2013 of the European
Parliament and of the Council of 11 September 2013 concerning
investigations conducted

by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC)
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No. 1073/1999 of the European Parliament and of the Council and Council
Regulation (Euratom) No. 1074/1999 (Official Journal EU L 248
of September 18, 2013, page 1, as amended d.10)”

Article 40

In the Act of November 5, 2009 on Cooperative Savings and Credit Unions
(Journal of Laws of 2022

pos. 924, 1358, 1488, 1933, 2339 and 2640) in art. 9f in sec. 1:

1) point 5c¢ is replaced by the following:

“5c) the Head of the National Revenue Administration and the clearing
house referred to in Art. 67 of the Act of

August 29, 1997 — Banking Law, to the extent necessary to perform the
tasks and duties referred to in:

a) section IIIB of the Act of August 29, 1997 — Tax Ordinance (Journal of
Laws of 2022, items 2651 and 2707, and

of 2023 item 180),

b) the Act of 1 December 2022 on the Financial Information System
(Journal of Laws of 2023, item 180);”;

2) in point 16:

a) in point b the semicolon is replaced by a comma and the word “or” is
added,

(b) the following point is added: ¢ as follows:

“(c) in connection with a request for information made pursuant to Art. 7
sec. 3a of Regulation (EU, Euratom) No. 883/2013 of the European
Parliament and of the Council of 11 September 2013 concerning
investigations conducted by the European Anti-Fraud Office (OLAF) and
repealing Regulation (EC) No. 1073/1999 of the European Parliament and
of the Council and Council Regulation (Euratom) No 1074/1999

(Official Journal EU L 248 of September 18, 2013, p. 1, as amended12);”

Article 42

In the Act of 16 November 2016 on the National Revenue Administration
(Journal of Laws of 2022, item 813, as amended

d.14) is amended as follows:

1) in Art. 14 in sec. 1:

(a) point 18 is replaced by the following:

“18) performing the tasks of the anti-fraud coordination unit referred to in
Regulation (EU, Euratom) No. 883/2013 of the European Parliament and

of the Council of 11 September 2013 on
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investigations by the European Anti-Fraud Office (OLAF) and repealing
Regulation (EC) No 1073/1999 of the European Parliament and of the
Council and Council Regulation (Euratom) No. 1074/1999 (OJ L 248 of
18/09/2013, p. 1, as amended15), hereinafter referred to as “Regulation
(EU) No 883/2013”;

Source: The authors.

6. Article 8 Duty to inform the Office

[...] 2. The institutions, bodies, offices and agencies and, unless prevented by national
law, the competent authorities of the Member States shall, at the request of the Office
or on their own initiative, transmit without delay to the Office any document or
information they hold which relates to an ongoing investigation by the Office. [...]

3. The institutions, bodies, offices and agencies and, unless prevented by national law,
the competent authorities of Member States shall transmit without delay to the Office,
at the request of the Office or on their own initiative, any other information, documents
or data considered pertinent which they hold, relating to the fight against fraud,
corruption and any other illegal activity affecting the financial interests of the Union.

A report obligation can at least be determined from the principle of sincere cooperation
with Union bodies, cf. Art. 4 para 3 TEU. This principle applies in all areas of potential
irregularities and frauds (for the typology of EU frauds see the EU Fraud Commentary
and see above Art. 26 EPPO Regulation, where the material scope of the EPPO is
determined). Additionally Art. 12a in combination with Art. 8 para 2 and 3 OLAF
Regulation 883/2013 obliges the AFCOS of the present Member State to report to OLAF
any of the requested material. The obligations exist throughout the different areas of
irregularities (tax revenue related, customs revenue related; tax expenditure related ie
structural funds area, direct grants etc.) and are therefore enshrined in different national
laws. The competent authorities of the Member States are either the same that can
conduct external investigations (in cases of resistance, Sigma Orionis*"’) or those that
must be informed by the Director General if he/she decides not open a case according
to Art. 5 para 5 OLAF Regulation No 883/2013 as amended 2020/2223.

The Polish KAS can report certain information according to the National Act on Trasury
Administration:

401 See Art 3 OLAF Regulation above in this Chapter.
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Article 34a*? [Authorisation to process personal data]

1. The KAS authority may authorise employees or officers serving in KAS
organisational units to process personal data to the extent necessary to perform the tasks
entrusted to these persons. The authorisation is issued in writing by way of a personal
authorisation, position authorisation or an internal act, unless a specific provision pro-
vides otherwise. The KAS authority keeps a register of persons authorised to process
personal data.

2. The provision of sec. 1 shall apply accordingly to the National School of Treasury.

The National Act on the Treasury Administration refers to Art. 8 para 2 of the OLAF
Regulation in Art. 14:

Article 14 [Tasks of the Head of KAS]

1. The tasks of the Head of the National Revenue Administration include:

18) performing the tasks of the anti-fraud coordination unit referred to in Regulation
(EU, Euratom) No. 883/2013 of the European Parliament and of the Council of 11 Sep-
tember 2013 concerning investigations conducted by the European Anti-Fraud Office
(OLAF) and repealing the regulation (EC) No. 1073/1999 of the European Parliament
and of the Council and Council Regulation (Euratom) No. 1074/1999 (Official Journal
EU L 248 of 18.09.2013, p. 1, as amended), hereinafter referred to as “Regulation ( EU)
No 883/2013”;

18a) transmitting to the European Anti-Fraud Office (OLAF) at its request re-
ferred to in Art. 8 sec. 2 of Regulation (EU) No 883/2013, documents or information
held by OLAF relating to an administrative investigation;

18b) performing tasks resulting from art. 7 sec. 3a of Regulation (EU) No 883/2013;
19) providing physical and technical protection to persons employed in KAS organi-
sational units and officers, and in justified cases also to other persons, authorities and
state institutions;

The Organisational Structure of the KAS reveals how complicated the search for the
locally competent authority would be, if OLAF, could not easily contact the heads of
these institutions:

402 Artykul 34a. [Upowaznienie do przetwarzania danych osobowych]

1. Organ KAS moze upowazni¢ pracownikoéw lub funkcjonariuszy petliacych funkcje w jednostkach
organizacyjnych KAS do przetwarzania danych osobowych w zakresie niezbednym do wykonania powierzonych
tym osobom zadan. Upowaznienie wydawane jest w formie pisemnej w drodze upowaznienia imiennego,
pozycyjnego lub aktu wewngtrznego, chyba ze przepis szczeg6lny stanowi inaczej. Organ KAS prowadzi rejestr
0s6b upowaznionych do przetwarzania danych osobowych.

2. Przepis ust. 1 stosuje si¢ odpowiednio do Krajowej Szkoty Skarbu Panstwa.
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“Organisational structure
The new, consolidated NRA consists of the following organisational units:

revenue administration regional offices (16),

tax offices (400),

customs and tax control offices (16), customs offices (43) and customs branch (134),
National Revenue Administration Information Center (headquarters in Bielsko-Biata, 5
regional offices and 2 branch offices),

Tax & Customs Academy (headquarters in Warsaw and 8 branches).

The director of the revenue administration regional office supervises the fulfillment of
tasks by heads of tax offices and heads of customs and tax control offices.

Heads of tax offices have competences similar to those attributed till 28 of February
2017 to heads of tax offices and heads of customs offices, connected with the collection
of taxes, customs duties, charges and tax-free budget appropriations (and others duties
laid down under other legislation or administrative recovery of claims). They also pro-
vide the service and support for clients.

Whereas the tasks of the head of customs and tax control office include the elements
such as tax and customs control, establishing and determining taxes, charges and tax-
free budget appropriations (and others duties laid down under other legislation) or
placing of goods under customs procedures.

The structure before the reform

The regional structure in force until 28 of February 2017 consisted of three independent
pillars:

Tax administration (16 tax chambers (regional offices) and 400 tax offices, Customs
Service (16 customs chambers, 45 customs offices and 143 customs branch offices), Tax
control (16 tax control offices (UKS), 8 representations of tax control offices.

This resulted in dispersion and duplication of certain tasks connected with the col-
lections of taxes and duties — which made consistent and effective exercise (executions)
of such tasks difficult or impossible. In addition, the legislation applicable at that time
differently regulated the matters of controls, executed by tax authorities, tax control
authorities and customs authorities.

The structure before the reform remained unchanged in this form in Poland, except for
certain amendments (modifications), for more than 30 years. For this reason it was ne-
cessary to adapt it to the state of the global economy reality and to the expectations of
clients.
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The reform contributed to the optimum use of available personnel and organisational

and financial resources.”*%

Contacting the KAS:

National Revenue Administration
ADDRESS
Swietokrzyska 12
00-916 Warszawa
NIP 5260250274
Regon 000002217

KAS National Notification Hotline

24/7 free notification hotline: 800 060 000

The e-mail address for sending information: powiadomKAS@mf.gov.pl.

KAS National Notification Hotline is a centralized communication channel for receiving
information from our clients on:

> violations of tax law provisions,
> violations of customs legislation,
> opinions on functioning of the National Revenue Administration.

KAS National Notification Hotline replaced, functioning till April 30, 2018, contact
channels: “Powiadom Cto” (Notify Customs) and “Krajowy Telefon Interwencyjny
Administracji Skarbowej” (National Intervention Hotline for Tax Administration).
KAS National Notification Hotline and e-mail address are uniform throughout the coun-
try.

Both the hotline and the e-mail address ensure anonymous transmission of information.
The information received is thoroughly analyzed and properly used.

Every message about break of the law is of a great value for us. Effective fight against
crime means more money in the national budget for roads, schools, hospitals and other
public expenses. If you have information that can help us, do not keep it for yourself —
notify KAS.

Another example of a prevention obligation, comes from the Polish Tax Code:

Article 296 [File Keeping]

§ 1. Case files containing information:

1) originating from banks or cooperative savings and credit unions and other financial
institutions,

2) specified in the Act of March 9, 2017 on the exchange of tax information with other
countries, obtained from foreign countries, from banks and other financial institutions,

403 See https://www.gov.pl/web/national-revenue-administration/organisational-structure.
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3) obtained in the procedure for issuing an advance pricing agreement referred to in
section III of the Act of 16 October 2019 on resolving double taxation disputes and con-
cluding advance pricing agreements,

4) provided by the taxpayer as part of the cooperation referred to in section IIB, con-
taining a business secret — is stored in rooms secured in accordance with the provisions
on the protection of classified information.

§ 2. The information referred to in § 1, after their use, are excluded from the case files
and stored in accordance with the rules set out for classified information classified as
“proprietary”. Annotations about exclusion are made in the case files.

§ 3. The information referred to in § 1 shall be included in the case files again only in
the cases specified in Art. 297 and 297a.

Article 297 [Sharing Files]

§ 1. Files, including files containing the information listed in Art. 182, heads of tax
offices and heads of customs and tax offices provide only:

1) the minister competent for public finance, the head of the National Revenue
Administration, the director of the tax administration chamber — in the course of tax pro-
ceedings, proceedings in cases of tax crimes or tax offences, tax audit or customs and
tax audit;

2) other heads of tax offices or heads of customs and tax offices — in connection with
instituted tax proceedings, proceedings in cases of tax crimes or tax misdemeanors, tax
control, customs and tax control or in connection with proceedings taken over pursuant
to art. 18d;

2a) General Inspector of Financial Information — in accordance with the provisions on
counteracting money laundering and financing terrorism;

2b) the minister competent for internal affairs, the General Inspector of Financial
Information and the Head of the National Revenue Administration — to the extent
necessary to carry out the tasks set out in the Act of April 13, 2022 on special solutions
for counteracting the promotion of aggression against Ukraine and for the protection of
national security (Journal U. item 835 and 1713) and in Section Va of the Act of 16
November 2016 on the National Revenue Administration;

2¢) the minister competent for foreign affairs — to the extent necessary to take restrictive
measures in connection with actions destabilizing the situation in Ukraine;

3) courts or the prosecutor — in connection with pending proceedings;

4) Ombudsman — in connection with his participation in proceedings before the
administrative court;

5) To the Prosecutor General — at the request of the competent prosecutor:

and)in the cases specified in Section IV of the Code of Administrative Procedure,

b) in connection with the participation of the prosecutor in proceedings before the
administrative court;
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6) (repealed);

7) the Internal Security Agency, the Military Counterintelligence Service, the Foreign
Intelligence Agency, the Military Intelligence Service, the Central Anti-Corruption
Bureau, the Police, the Military Police, the Border Guard, the Prison Service, the State
Protection Service and officers or soldiers holding a written authorisation to the extent
necessary to conduct vetting proceedings on the basis of the provisions on the protection
of classified information;

8) Central Anti-Corruption Bureau — to the extent necessary to perform the tasks
specified in art. 2 sec. 1 of the Act of June 9, 2006 on the Central Anti-Corruption
Bureau;

8a) Internal Security Agency — to the extent necessary to perform the tasks specified in
art. 5 sec. 1 of the Act of 24 May 2002 on the Internal Security Agency and the Foreign
Intelligence Agency;- on the terms and in the manner specified in Art. 22a of the Act of
9 June 2006 on the Central Anti-Corruption Bureau;

9) Internal Supervision Inspector — to the extent necessary to perform the tasks specified
in art. 11a sec. 3 point 7 of the Act of 21 June 1996 on specific forms of supervision by
the minister responsible for internal affairs (Journal of laws of 2021, items 2073 and
2448 and of 2022, items 1488 and 1933);

9a) Head of the Internal Inspectorate of the Prison Service — to the extent necessary to
perform the tasks specified in art. 23p of the Act of 9 April 2010 on the Prison Service
(Journal of Laws of 2021, item 1064, as amended);

10) Chairman of the Polish Financial Supervision Authority — to the extent and on the
terms set out in the Act of 21 July 2006 on financial market supervision;

11) President of the Office of Competition and Consumer Protection — in connection
with the conducted:

a) explanatory proceedings, antimonopoly proceedings, proceedings to declare the
provisions of standard contracts illegal and proceedings concerning practices infringing
collective consumer interests referred to in Art. 47 sec. 1 of the Act of February 16, 2007
on competition and consumer protection (Journal of Laws of 2021, item 275),

b) proceedings regarding practices unfairly using contractual advantage and explanatory
proceedings, conducted pursuant to the provisions of the Act of November 17, 2021 on
counteracting the unfair use of contractual advantage in trading in agricultural and food
products (Journal of Laws, item 2262 and of 2022, item 1370),

c) proceedings on excessive delays in the provision of cash benefits referred to in Art.
13c of the Act of 8 March 2013 on counteracting excessive delays in commercial
transactions (Journal of Laws of 2022, item 893 and 2414),

d) preliminary verification proceedings and control proceedings referred to in the Act of
24 July 2015 on the control of certain investments (Journal of Laws of 2020, item 2145
and of 2022, item 1137).

§ 2. In the cases specified in § 1 point 1 or 2, the provision of art. 295.
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§ 3. In the cases referred to in § 1, case files are marked and transferred in the manner
provided for in Art. 184 § 2a.

§ 4. Heads of tax offices and heads of customs and tax offices make available to the
Supreme Chamber of Control, in connection with the ongoing control proceedings, the
files referred to in § 1, after excluding from them the information listed in art. 182, un-
less such information has previously been provided to the Supreme Audit Office on the
basis of separate regulations.

§ 5. Heads of tax offices shall make available to the National Electoral Commission, in
connection with the examination of the report of the election committee, the information
referred to in art. 34 sec. 1, or the report referred to in Art. 38 of the Act of 27 June 1997
on political parties (Journal of Laws of 2022, item 372), the files referred to in § 1.

Article 297a [Protection of tax information and files obtained from EU Member
States]

Article 297¢ [Sharing data obtained as part of counteracting the use of the financial
sector for tax fraud]

§ 1. The data, information and documents referred to in section IIIB, including those
containing data constituting a bank secret or professional secret, shall be made available
only by the Head of the National Revenue Administration:

1) authorities of the National Revenue Administration — in order to carry out their
statutory tasks;

2) General Inspector of Financial Information — in accordance with the provisions on
counteracting money laundering and financing terrorism;

3) other authorities listed in Art. 297 — on the terms set out in these regulations.

§ 2. The disclosure referred to in § 1 may be made via the ICT system.

Art. 298 includes a special reference to OLAF:

Article 298 [Catalogue of entities to which files covered by fiscal secrecy may be
made available]

Files that do not contain the information referred to in Art. 182, the tax authorities
provide:

1) the minister competent for public finance;

la) Head of the National Revenue Administration;

2) other tax authorities;

3) (repealed);

3a) (repealed);

4) the Supreme Audit Office — to the extent and on the terms set out in the provisions
on the Supreme Audit Office;
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5) the court, the prosecutor, as well as officers of the Police, the Internal Security
Agency, the Border Guard or the Central Anti-Corruption Bureau authorised in writing
by the prosecutor — in connection with pending proceedings;

5a) the Internal Security Agency, the Military Counterintelligence Service, the Foreign
Intelligence Agency, the Military Intelligence Service, the Central Anti-Corruption
Bureau, the Police, the Military Police, the Border Guard, the Prison Service, the State
Protection Service and officers or soldiers holding a written authorisation to the extent
necessary to conduct the vetting proceedings on the basis of the provisions on the
protection of classified information;

5b) the Central Anti-Corruption Bureau, the Internal Supervision Bureau, the Police,
the Military Police, the Border Guard, the Internal Inspectorate of the Penitentiary
Service and their officers or soldiers holding a written authorisation, if it is necessary
for the effective prevention or detection of crimes, identifying the perpetrators and
obtaining evidence or disclosing property at risk of forfeiture;

6) experts appointed in the course of tax proceedings or tax audits — to the extent
specified by the tax authority;

6a) the voivode and the Head of the Office for Foreigners — in the scope of conducted
proceedings regarding the legalization of the stay of foreigners on the territory of the
Republic of Poland;

6aa) voivode — in the field of customs and tax inspections of compliance with the
regulations issued on the basis of art. 46 sec. 4 point 2 of the Act of 5 December 2008
on preventing and combating infections and infectious diseases in humans (Journal of
Laws of 2022, items 1657 and 2280);

6b) the General Prosecutor’s Office of the Republic of Poland — in connection with the
ongoing proceedings and issuing a legal opinion;

6¢) mining supervision authorities — in order to verify the measurement of copper ore
output, extracted natural gas and extracted crude oil within the meaning of the Act of
March 2, 2012 on the minerals extraction tax (Journal of Laws of 2022, item 1539);
6d) Chairman of the Polish Financial Supervision Authority — to the extent necessary
to conduct the explanatory proceedings pursuant to the Act of 21 July 2006 on
financial market supervision;

6¢) competent authorities in cases of violation of public finance discipline - to the
extent necessary to carry out verification activities and proceedings based on the
provisions on liability for violation of public finance discipline;

6f) President of the Office of Competition and Consumer Protection — in connection
with the pending proceedings conducted pursuant to the provisions of the Act of 16
February 2007 on competition and consumer protection, the provisions of the Act of 8
March 2013 on counteracting excessive delays in commercial transactions and the
provisions of the Act of November 17, 2021 on counteracting the unfair use of
contractual advantage in trading in agricultural and food products;
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6f) (repealed);

6g) 34 the European Anti-Fraud Office (OLAF) — in connection with an ongoing
administrative investigation conducted by this Office or before the initiation of
the investigation;

7) other authorities — in cases and on the terms set out in separate acts and ratified
international agreements to which the Republic of Poland is a party, as well as in
agreements concluded on the basis of these agreements.

Another special rules preventing national public authorities to submit information
according to the duty of Art. 8 OLAF Regulation to OLAF is stipulated by Art. 96j of
the General Administrative Procedure Code:

Article 96j*** Obligation to keep secret the facts of mediation

§ 1. Mediation is not public.

§ 2. The mediator, participants in mediation and other persons involved in mediation are
obliged to keep secret all the facts they learned in connection with mediation, unless
mediation participants decide otherwise.

§ 3. Settlement proposals, disclosed facts or statements made in the course of mediation
may not be used after its completion, except for the arrangements contained in the
mediation protocol.

404 Art. 96j. Obowigzek zachowania w tajemnicy faktéw z mediacji

§ 1. Mediacja nie jest jawna.

§ 2. Mediator, uczestnicy mediacji i inne osoby biorgce udziat w mediacji sa obowigzani zachowaé w tajemnicy
wszelkie fakty, o ktorych dowiedzieli si¢ w zwigzku z prowadzeniem mediacji, chyba ze uczestnicy mediacji
postanowia inaczej.

§ 3. Propozycje ugodowe, ujawnione fakty lub o$wiadczenia ztozone w toku mediacji nie moga by¢ wykorzysty-
wane po jej zakonczeniu, z wyjatkiem ustalen zawartych w protokole z przebiegu mediacji.
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II. National Procedural Rules for OLAF Investigations

1. Article 9 Procedural guarantees

[...] 3. As soon as an investigation reveals that an official, other servant, member of an
institution or body, head of office or agency, or staff member may be a person
concerned, that official, other servant, member of an institution or body, head of office
or agency, or staff member shall be informed to that effect, provided that this does not
prejudice the conduct of the investigation or of any investigative proceedings falling
within the remit of a national judicial authority.

4. [...] In duly justified cases where necessary to preserve the confidentiality of the
investigation or an ongoing or future criminal investigation by the EPPO or a national
judicial authority, the Director-General may, where appropriate after consulting the
EPPO or the national judicial authority concerned, decide to defer the fulfilment of the
obligation to invite the person concerned to comment. [...]

a) Art. 9 para 3 — remit of a national judicial authority

A national judicial authority with investigative function is the National Revenue Ad-
ministration (KAS). It operates, as explained above, on the basis of th Act on th3 Na-
tional Treasury Administration. Art. 36, 37, 37a et seq. stipulate the scope of investiga-
tions of the heads of the local customs and tax offices. They are competent to conduct
preparatory investigations.

If a case, which is part of an internal investigation, concerns a Polish authority, e.g. in
the area of agricultural funds or payments, OLAF may need to report to the KAS as well,
because it operates as the national Coordination Unit for OLAF in the area of revenue
and some kind of expenditure situations.

b) Art. 9 para 4 — national judicial authorities

Art. 9 para 4 OLAF Regulation is not fully applicable in Poland. Any reference to the
EPPO has no effect in the country. Still the second part refers to the same Polish author-
ities, which are competent under Art. 9 para3 OLAF Regulation.

2.  Article 10 Confidentiality and data protection

[...] 3. The institutions, bodies, offices or agencies concerned shall ensure that the
confidentiality of the investigations conducted by the Office is respected, together with
the legitimate rights of the persons concerned, and, where judicial proceedings have
been initiated, that all national rules applicable to such proceedings have been adhered
to. [...]
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a) National rules applicable to judicial proceedings in the MS

An example of national rules applicable to judicial proceedings in Poland is the right to
refuse to testify, which is enshrined in the general administrative Act on the Adminis-
trative Procedure. These rules constitute legitimate rights of the persons concerned:

Article 82

Witnesses may not be:

1) persons incapable of perceiving or communicating their observations;

2) persons obliged to maintain the secrecy of classified information for the circum-
stances covered by the secrecy, if they have not been exempted from the obligation to
maintain secrecy in accordance with applicable regulations;

3) clergy as to the facts covered by the secret of confession.

Article 83 Right to refuse to testify and refuse to answer questions

§ 1. No one has the right to refuse to testify as a witness, with the exception of the party’s
spouse, ascendants, descendants and siblings of the party and her relatives of the first
degree, as well as persons remaining with the party in relation to adoption, custody or
guardianship. The right to refuse to testify also continues after the termination of mar-
riage, adoption, guardianship or guardianship.

§ 2. A witness may refuse to answer questions when the answer could expose him or his
relatives listed in § 1 to criminal liability, disgrace or direct financial damage, or cause
a breach of the obligation to maintain professional secrecy protected by law.

§ 3. Before taking the testimony, the public administration body warns the witness about
the right to refuse to testify and answer questions, and about liability for false testimony.
§ 4. The mediator may not be questioned as a witness as to the facts which he learned in
connection with the conduct of mediation, unless the mediation participants release him
from the obligation to maintain the secrecy of mediation.

b) Specifications

If national judicial proceedings have started, the following Polish Act apply: the Act on
Courts (Prawo o ustroju sqdow powszechnych).
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3. Article 11 Investigation report and action to be taken following
investigations

[...] 2. In drawing up the reports and recommendations referred to in paragraph 1,
account shall be taken of the relevant provisions of Union law and, in so far as it is
applicable, of the national law of the Member State concerned.

Reports drawn up on the basis of the first subparagraph, together with all evidence in
support and annexed thereto, shall constitute admissible evidence:

(a) in judicial proceedings of a non-criminal nature before national courts and in
administrative proceedings in the Member States;

(b) in criminal proceedings of the Member State in which their use proves necessary in
the same way and under the same conditions as administrative reports drawn up by
national administrative inspectors and shall be subject to the same evaluation rules as
those applicable to administrative reports drawn up by national administrative
inspectors and shall have the same evidentiary value as such reports;

(c) in judicial proceedings before the CJEU and in administrative proceedings in the
institutions, bodies, offices and agencies.

Member States shall notify to the Office any rules of national law relevant for the
purposes of point (b) of the second subparagraph.

With regard to point (b) of the second subparagraph, Member States shall, upon request
of the Office, send to the Office the final decision of the national courts once the
relevant judicial proceedings have been finally determined and the final court decision
has become public.

The power of the CJEU and national courts and competent bodies in administrative and
criminal proceedings to freely assess the evidential value of the reports drawn up by
the Office shall not be affected by this Regulation. [...]

3. Reports and recommendations drawn up following an external investigation and any
relevant related documents shall be sent to the competent authorities of the Member
States concerned in accordance with the rules relating to external investigations and, if
necessary, to the institution, body, office or agency concerned. The competent
authorities of the Member State concerned and, if applicable, the institution, body, office
or agency shall take such action as the results of the external investigation warrant and
shall report thereon to the Office within a timelimit laid down in the recommendations
accompanying the report and, in addition, at the request of the Office. Member States
may notify to the Office the relevant national authorities competent to deal with such
reports, recommendations and documents.
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a) References to national law

Evidence in national proceedings is a particular powerfull tool of the EU Office OLAF,
which is nevertheless not used to its optimum in Poland apparently.*®> This area has
been well researched by a great scholar, Celina Nowak and practitioners in the past.*%
And Lothar Kuhl has outlined on 12" May 2004 in the Select Committee on European
Union, in the Minutes on Evidence in the U.K. Parliament a very clear description of
how Art. 11 OLAF Regulation became one of the most important articles of the whole
Regulation and how OLAF ensures that evidence, which the Investigators obtain is val-
uable evidence in a national, e.g. criminal trial:

“Mr Kuhl: My Lord Chairman, the European Anti-Fraud Office was created
by a Commission decision in 1999. In the area of fraud investigations, the
mandate given to OLAF to undertake administrative investigations is granted
to OLAF on the basis of a regulation adopted by the Community legislator,
the European Parliament and the Council. At the same time as it has an in-
vestigative function, OLAF has equally a function to assist Member States in
coordinating their cooperation to prevent and to counter fraud. This is a man-
date which has been entrusted to the Commission, here represented by
OLAF, in the EC Treaty, Article 280.

Therefore, our role in this context is a role which is very much linked to the
fact that OLAF has an investigative function. This is an administrative in-
vestigative function, but concerning facts which may give rise later on to
criminal and judicial follow-up. In this respect the role of OLAF is to en-
sure that the proper contact is made with the judicial authorities, and that in

405 f ukaszewicz A (2022) Prokuratorzy malo skuteczni w sprawach unijnych naduzyé [Prosecutors are not very
effective in EU fraud cases]: “Poland is one of the notorious leaders of countries where many irregularities to the
detriment of the EU’s financial interests are uncovered, write the deputies of the Prosecutor General in an inter-
pellation. As evidence, they cite data showing that in Poland in 2016—2020 only 33 percent were affected. Criminal
proceedings carried out on the recommendation of OLAF ended with the drafting of an indictment. What is the
Polish prosecutor doing to improve these bad statistics? — the deputies, the authors of the interpellation, wanted to
know. They were answered by prosecutor Dariusz Barski. As he explained, the monitoring of criminal proceedings
conducted in Poland, the subject of which were acts detrimental to the financial interests of the European Union,
began in 2006. From 2015 to 17 June 2022, OLAF inspectors submitted a total of 21 OLAF investigation reports
to the National Prosecutor’s Office with recommendations to initiate criminal proceedings in the country. These
reports would be subjected to detailed analysis, prosecutor Barski assured, adding that once analyzed, they would
either form the basis for launching a preliminary investigation or — in the case of ongoing proceedings — would be
forwarded to the relevant prosecutor’s office for inclusion in case files and further review of the circumstances
raised. The figures for the individual years show that there are only very few of these cases. And yes, in 2015 there
was such a case; no report was sent in 2016; in 2017 there were 6; in 2018 — 3; in 2019 — 4; in 2020 — 3; in 2021
— 2 and by June 2022 also two. In the past five years, only three trials in such cases have resulted in an indictment.
Most remain.” Article on Rzeczpospolita, 18.8.2022, online: https://www.rp.pl/zawody-prawnicze/art36890611-
prokuratorzy-malo-skuteczni-w-sprawach-unijnych-naduzyc. Accessed 6 August 2024.

406 See Nowak 2013. See Zapadka 2020, pp. 11-17.
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particular its investigative reports are transmitted to those authorities in the
Member States competent for criminal investigations and prosecutions.

It is an obligation of OLAF under the OLAF regulation to transmit such in-
formation as it may have uncovered in its investigations which warrants a
criminal follow-up to the judicial authorities in the Member States. At the
same time there is, on the basis of the investigations, a final case report which
1s drawn up by OLAF and the final case report is an element which should,
as far as possible and as far as compatible with the national procedural sys-
tems, serve as an element of evidence in national proceedings, be they ad-
ministrative, criminal, or judicial proceedings.

In this respect OLAF has obviously taken care for a couple of years to de-
velop investigative measures which comply with judicial requirements
such as to ensure that what comes out of the investigations may be admissi-
ble evidence in national proceedings.

To this end, OLAF has developed inside the office, as | tend to say, a judi-
cial or a magistrate’s function. I would like to explain this. Magistrates
working within OLAF are not vested with any criminal investigative or
prosecution powers while working with OLAF. They are Community agents.
They are simply putting at the disposal of the office their experience, their
know-how, their professional culture so as to ensure that what the investi-
gators do is sound, complies with the law and may be used in particular in
the national proceedings which follow the investigation. That is it, perhaps,

in a nutshell.”*%7

In the following table we try thus to summarise some key-points on the references to 2
national law, e.g. Polish law in Art. 11 OLAF Regulation:

Sources & national sections 2: Art. 11 OLAF Regulation 3

Para 2 The main legal Acts, which apply in OLAF investigations can be read
above (see above — Most relevant national Laws concerning OLAF
investigations).

Para 2 (a) | In the area of judicial proceedings of a non-criminal nature before
national courts and in administrative proceedings in Poland, the
General Act on the Administrative Procedure applies.

407 Examination of Witnesses (Questions 69—79), 12 May 2004, Mr Lothar Kuhl and Mr Sebastien Combeaud,
online: https://publications.parliament.uk/pa/ld200304/1dselect/ldeucom/138/4051206.htm. Accessed 6 August
2024.
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It contains special provisions on evidence and the use of experts (e.g.
OLAF officials in a national judicial proceeding):

Chapter 4 Evidence

Article 75°% Evidence in proceedings

§ 1. As evidence, you must admit everything that may contribute to the
clarification of the case, and is not contrary to the law. In particular,
evidence may include documents, witness statements, expert opinions
and inspections.

§ 2. If a provision of law does not require official confirmation of
specific facts or legal status by way of a certificate issued by a
competent administrative authority, the public administration authority
shall receive from the party, at its request, a statement made under
pain of liability for false testimony. The provision of art. 83 the right
to refuse to testify and refuse to answer questions § 3 shall apply
accordingly.

Article 76**° Official documents

§ 1. Official documents drawn up in the prescribed form by the
competent state authorities within their scope of action constitute
evidence of what has been officially stated in them.

§ 2. The provision of § 1 shall apply mutatis mutandis to official
documents drawn up by the bodies of organisational units or entities,
in the scope of entrusted to them by law or agreement matters listed in
art. 1, the scope of regulation of the Act, points 1 and 4.

§ 3. The provisions of § 1 and 2 do not exclude the possibility of
taking evidence against the content of the documents listed in these
provisions.

408 Art. 75. Dowod w postepowaniu

§ 1. Jako dowdd nalezy dopusci¢ wszystko, co moze przyczynic si¢ do wyjasnienia sprawy, a nie jest sprzeczne z
prawem. W szczegolnosci dowodem moga by¢ dokumenty, zeznania §wiadkow, opinie bieglych oraz ogledziny.
§ 2. Jezeli przepis prawa nie wymaga urzedowego potwierdzenia okreslonych faktéw lub stanu prawnego w drodze
zaswiadczenia wlasciwego organu administracji, organ administracji publicznej odbiera od strony, na jej wniosek,
oswiadczenie zlozone pod rygorem odpowiedzialnosci za falszywe zeznania. Przepis art. 83 prawo odmowy zez-
nan i odmowy odpowiedzi na pytania § 3 stosuje si¢ odpowiednio.

409 Art. 76. Dokumenty urzedowe

§ 1. Dokumenty urzedowe sporzadzone w przepisanej formie przez powotane do tego organy panstwowe w ich
zakresie dziatania stanowig dowod tego, co zostato w nich urzedowo stwierdzone.

§ 2. Przepis § 1 stosuje si¢ odpowiednio do dokumentéw urzgdowych sporzadzanych przez organy jednostek or-
ganizacyjnych lub podmioty, w zakresie poruczonych im z mocy prawa lub porozumienia spraw wymienionych
w art. 1 zakres regulacji ustawy pkt 1 i 4.

§ 3. Przepisy § 1 i 2 nie wylaczaja mozliwosci przeprowadzenia dowodu przeciwko tresci dokumentow wy-
mienionych w tych przepisach.
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Article 76a*'° Copies and excerpts from documents

§ 1. If the document is in the files of the authority or entity referred to
in Art. 76 § 1 or 2, it is enough to present an officially certified copy
or extract from the document. The public administration authority will
request a copy or extract if the party cannot obtain them on its own.
When the authority considers it necessary to review the original
document, it may request its delivery.

§ 2. Instead of the original of the document, a party may submit a copy
of the document, if its compliance with the original has been certified
by a notary public or by a representative of the party appearing in the
case who is a lawyer, legal advisor, patent attorney or tax advisor.

§ 2a. If a copy of the document has been made in writing recorded in
electronic form, the certification of its compliance with the original
referred to in § 2 shall be made using a qualified electronic signature,
trusted signature or personal signature. Copies of documents certified
electronically are prepared in the data formats specified in the
regulations issued on the basis of Art. 18, point 1 of the Act of 17
February 2005 on the computerization of the activities of entities
performing public tasks.

§ 2b. At the party’s request, an authorised employee of the authority
conducting the proceedings, to whom the original of the document
with a copy has been presented, shall certify the compliance of the
copy of the document with the original. The certification includes the

410 Art. 76a. Odpisy i wyciagi z dokumentéw

§ 1. Jezeli dokument znajduje si¢ w aktach organu lub podmiotu, o ktérym mowa w art. 76 dokumenty urzgdowe
§ 1 lub 2, wystarczy przedstawic¢ urzedowo poswiadczony przez ten organ lub podmiot odpis lub wyciag z doku-
mentu. Organ administracji publicznej zazada udzielenia odpisu lub wyciagu, jezeli strona sama uzyskac ich nie
moze. Gdy organ uzna za konieczne przejrzenie oryginalu dokumentu, moze wystapic o jego dostarczenie.

§ 2. Zamiast oryginatu dokumentu strona moze ztozy¢ odpis dokumentu, jezeli jego zgodno$¢ z oryginatem zostata
poswiadczona przez notariusza albo przez wystgpujacego w sprawie petnomocnika strony bedacego adwokatem,
radcg prawnym, rzecznikiem patentowym lub doradca podatkowym.

§ 2a. Jezeli odpis dokumentu zostat sporzadzony na pismie utrwalonym w postaci elektronicznej, poswiadczenia
jego zgodnosci z oryginatem, o ktorym mowa w § 2, dokonuje si¢ przy uzyciu kwalifikowanego podpisu elektro-
nicznego, podpisu zaufanego lub podpisu osobistego. Odpisy dokumentéw poswiadczane elektronicznie
sporzadzane s w formatach danych okreslonych w przepisach wydanych na podstawie art. 18 delegacja ustawowa
pkt 1 ustawy z dnia 17 lutego 2005 r. o informatyzacji dzialalnosci podmiotdéw realizujacych zadania publiczne.
§ 2b. Upowazniony pracownik organu prowadzacego postepowanie, ktoremu zostat okazany oryginal dokumentu
wraz z odpisem, na zadanie strony, po§wiadcza zgodnos$¢ odpisu dokumentu z oryginatem. Poswiadczenie obe-
jmuje podpis pracownika, date i oznaczenie miejsca sporzadzenia poswiadczenia, a na zadanie strony, réwniez
godzing sporzadzenia pos§wiadczenia. Jezeli dokument zawiera cechy szczeg6lne (dopiski, poprawki lub uszkod-
zenia), nalezy stwierdzi¢ to w po§wiadczeniu.

§ 3. Zawarte w odpisie dokumentu po$wiadczenie zgodnos$ci z oryginalem przez wystgpujacego w sprawie
pelnomocnika strony bedacego adwokatem, radca prawnym, rzecznikiem patentowym lub doradca podatkowym
albo przez upowaznionego pracownika organu prowadzacego postgpowanie ma charakter dokumentu urzedo-
wego.

§ 4. Jezeli jest to uzasadnione okoliczno$ciami sprawy, organ administracji publicznej zazada od strony skladajacej
odpis dokumentu, o ktorym mowa w § 2, przedtozenia oryginatu tego dokumentu.
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employee’s signature, date and place of certification, and, at the
party’s request, also the time of certification. If the document contains
special features (additions, corrections or damages), this must be stated
in the certification.

§ 3. The certified copy of the document contained in the copy of the
document by the representative of the party appearing in the case who
1s a lawyer, legal adviser, patent agent or tax advisor, or by an
authorised employee of the body conducting the proceedings, has the
nature of an official document.

§ 4. If it is justified by the circumstances of the case, the public
administration authority shall request the party submitting a copy of
the document referred to in § 2 to submit the original of this document.

Article 774! Obligations of the authority with regard to evidence
§ 1. The public administration body is obliged to exhaustively collect
and consider all the evidence.

§ 2. The authority may at any stage of the proceedings change,
supplement or repeal its order regarding the taking of evidence.

§ 3. The authority conducting the proceedings at the request of the
authority competent to settle the case ( Article 52 legal assistance of
the authorities ) may, ex officio or at the request of the party, also hear
new witnesses and experts on the circumstances being the subject of
the proceedings.

§ 4. Commonly known facts and facts known to the authority ex
officio do not require proof. Facts known to the authority ex officio
should be communicated to the party.

Article 84*!2 Expert § 1. When special information is required in the
case, the public administration body may ask an expert or experts for

an opinion.

411 Art. 77. Obowiazki organu w zakresie materialu dowodowego

§ 1. Organ administracji publicznej jest obowigzany w sposob wyczerpujacy zebra¢ i rozpatrzy¢ caty material
dowodowy.

§ 2. Organ moze w kazdym stadium postepowania zmieni¢, uzupetni¢ lub uchyli¢ swoje postanowienie dotyczace
przeprowadzenia dowodu.

§ 3. Organ przeprowadzajacy postepowanie na wezwanie organu wlasciwego do zalatwienia sprawy (art. 52
pomoc prawna organdéw) moze z urzedu lub na wniosek strony przestucha¢ réwniez nowych swiadkow i biegtych
na okoliczno$ci bedace przedmiotem tego postepowania.

§ 4. Fakty powszechnie znane oraz fakty znane organowi z urz¢du nie wymagaja dowodu. Fakty znane organowi
z urze¢du nalezy zakomunikowac stronie.

412 Art. 84. Biegly
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§ 2. The expert is subject to exclusion on the terms and in the manner
specified in art. 24 exclusion of an employee of the authority from
participation in the proceedings. In addition, the provisions on the
examination of witnesses apply to experts.

Para 2 (b)

The polish criminal process and trial is based on principles related to
the taking of evidence at each stage of the procedure. These are the
principle of substantive truth, the principle of immediacy, speed and
concentration of the procedure, and the free assessment of evidence.*!3
The relevant articles of the Polish Code of Criminal Procedure can be
found in Chapter 20, Artt. 167 et seq. Chapter 21 rules on witnesses
and their tasks and obligations in a criminal proceeding. Art. 180 CPC,
which establishes a special professionals secrecy might be of
importance for an OLAF investigation.

The reports are assimilated to administrative inspection reports. Thus
the rules on evidence in an administrative process (cf. Administrative
Court Procedure Code (Prawo o postepowaniu przed sqdami
administracyjnymi) Art. 90 et seq., which stipulates that the rules on
evidence in the Civil Procedure Code apply, must be compared to the
rules in the Polish CPC and it must be assessed whether these rules are
equal. If not, a solution must be found to equalize the thresholds for
the use in the criminal process. The rules of the Administrative
Procedure Code need to be taken into account, too. In Art. 7 they
stipulate the principle of objectice truth:

Article 7 Principle of objective truth

In the course of the procedure, the public administration bodies uphold
the rule of law, take all necessary measures, ex officio or at the request
of the parties, to thoroughly clarify the facts and settle the matter,
taking into account the public interest and legitimate interest of
citizens.

Further rules on adminisrative evidence can be found in Art. 77 § 1, 80
Code of Administrative Procedure.*!* Zapadka has outlined that Art.
75 does not present a closed list of evidence (no numerus clausus or

§ 1. Gdy w sprawie wymagane s3 wiadomosci specjalne, organ administracji publicznej moze zwrdci¢ si¢ do
bieglego lub biegtych o wydanie opinii.

§ 2. Biegly podlega wylaczeniu na zasadach i w trybie okreslonym w art. 24 wylaczenie pracownika organu od
udziatu w postgpowaniu. Poza tym do bieglych stosuje si¢ przepisy dotyczace przestuchania swiadkow.

413 See in-depth Nowak 2013.

414 Zapadka 2020, pp. 11-17.
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only an exemplary enumeration) but all evidence, even the things
unmentioned in Art. 75 must be considered as evidence for a certain
case.1’

The same principles can be found in the Tax Code, see e, Art. 122 op,
in which the tax authorities were obliged to follow this principle. 41
An Art. 180 of the Tax Code contain equal rules on evidence. Art. 194
contains rules on documents:

Article 194 Tax Code*!’

§ 1. Official documents drawn up in the form prescribed by law by
public authorities appointed for this purpose constitute proof of what
has been officially stated in them.

§ 2. The provision of § 1 shall apply accordingly to official documents
prepared by other units, if they are authorised to issue them under
separate regulations.

§ 3. The provisions of § 1 and 2 do not exclude the possibility of
taking evidence against the documents listed in these provisions.

Often OLAF Reports are questioned and their evidence diminished by
defence lawyers or other officers, but the Polish Courts have not
recognized the argument that OLAF Reports only present a summary
of sources where to find evidence. They have substantial value and
contain many information, which often suffice to prove facts.*'®

Zapadka has thereofre from the point-of-view of academic analysis
concluded that OLAF Reports must constitute evidence, even if not
binding for the judges in all cases, but theoretically — if no doubts

415 Tbid referring to Judgment of the Supreme Administrative Court of March 9, 1989, II SA 961/88.

416 Tbid citing Judgment of the Supreme Administrative Court of 8 September 2016, I GSK 1878/14; Judgment of
the Provincial Administrative Court of 23 January 2019, III SA/Gd 835/18; Judgment of the Supreme Adminis-
trative Court of 5 October 2017, I GSK 1428/15; Judgement of the Supreme Administrative Court of 4 July 2013,
I GSK 983/12, outlining that the OLAF report referred to in para 1 of the cited provision (fomerly Art. 9 OLAF
Regulation) constitutes admissible evidence in administrative proceedings in Poland. It has a probative value, e.g.
for customs authorities and other authorities of the specialised administrative procedure area.

417 Art. 194. Ustawa z dnia 29 sierpnia 1997 r. Ordynacja podatkowa [Dz. U. 1997 Nr 137 poz. 926 |

§ 1. Dokumenty urzedowe sporzadzone w formie okre$lonej przepisami prawa przez powotane do tego organy
wladzy publicznej stanowig dowod tego, co zostato w nich urzedowo stwierdzone.

§ 2. Przepis § 1 stosuje si¢ odpowiednio do dokumentéw urzedowych

sporzadzonych przez inne jednostki, jezeli na podstawie odrgbnych przepisoéw uprawnione s3 do ich wydawania.
§ 3. Przepisy § 11 2 nie wylaczaja mozliwosci przeprowadzenia dowodu przeciwko dokumentom wymienionym
w tych przepisach.

418 Judgment of the Supreme Administrative Court of 18.10.2017, I GSK 1761/15.
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remain*!'® — in national administrative, specialised administrative (tax
and customs) and criminal proceedings.

Para 2 (¢) | The rules on the finalization of a national proceeding can be found in
the Code of Criminal Procedure, the Act on Courts, the Administrative
Court Procedure Code (Prawo o postepowaniu przed sqdami
administracyjnymi), Chapter 11, Artt. 132 et seq., 168 et seq.

Source: The authors.

b) National authority, para 3

The competent authorities (see above — Competent authorities) will, according to its
investigatvie scope (customs area, tax area, structural funds area) get a recommendation
from OLAF investigators, which relates to national law and recommends to establish
sanctions, refund claims and administrative bans e.g. from a tender procedure, from a
procurement process in general, from a list of beneficiaries of funds to tackle an
irregularity, which was investigated. The measure must or shall warrant the outcome of
the on-the-spot checkss, the external investigation (see above — Art. 3 OLAF
Regulation).

4. Article 12 Exchange of information between the Office and the competent
authorities of the Member States

1. Without prejudice to Articles 10 and 11 of this Regulation and to the provisions of
Regulation (Euratom, EC) No 2185/96, the Office may transmit to the competent autho-
rities of the Member States concerned information obtained in the course of external
investigations in due time to enable them to take appropriate action in accordance with
their national law. It may also transmit such information to the institution, body, office
or agency concerned.

2. Without prejudice to Articles 10 and 11, the Director-General shall transmit to the
Jjudicial authorities of the Member State concerned information obtained by the Office,
in the course of internal investigations, concerning facts which fall within the juris-
diction of a national judicial authority. | ...]

3. The competent authorities of the Member State concerned shall, unless prevented
by national law, inform the Office without delay, and in any event within 12 months of
receipt of the information transmitted to them in accordance with this Article, of the ac-
tion taken on the basis of that information.

419 Zapadka 2020: “The facts of classifying the reports of OLAF as official documents does not relieve the ‘hosts’
(e.g. judges etc.) of administrative or tax proceedings from their obligation to act in accordance with the principle
of truth objectively within the allowed administrative discretion.”
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4. The Office may provide evidence in proceedings before national courts and tribunals
in conformity with national law and the Staff Regulations. [...]

a) Art. 12 para 1 OLAF Regulation (competent authorities & appropriate action
in accordance with their national law)

The competent authorities are listed above (see — Art. 3 OLAF Regulation “Competent
authorities”). The appropriate action depends on the evidence collected by OLAF. Art.
12 para 1 goes without prejudice to Articles 10 and 11 of this Regulation and hereby
refers to the OLAF Report or any specific recommendations. Thus Art. 12 para 1 in-
cludes any unspecified action of a national competent authority. OLAF does not need to
indicate any measure according to national law, like e.g. for an OLAF Report (see above
— Art. 11 OLAF Regulation). As OLAF will indicate sanctions, refund claims and ad-
ministrative bans e.g. from a tender procedure, from a procurement process in general,
from a list of beneficiaries of funds etc. in an OLAF Report as a specific recommenda-
tion it will leave a leeway for an own decision of a national authority under Art. 12 para
1 OLAF Regulation.

b) Art. 12 para 2 OLAF Regulation (judicial authorities of the Member State
concerned)

“Judicial authorities” is a very wide concept and the ECJ is competent to judge, who is
a judicial authority in the EU meaning*?°, but the main judicial authorities in Poland are
those, which are competent to judge or conclude a decision with a certain effect on the
individual (effect on freedom, money, work, allowances etc.). Determining the authori-
ties is possible by accessing the 3™ Chapter of the Act on the Courts (Rozdziat 3 — Or-
gany sqdow — Prawo o ustroju sqdow powszechnych). Thus first of all the courts are
judicial authorities. This includes judges, assistant judges and court clerks of court de-
partments, who are competent to receive information for or on behalf of a judge.

The Polish Institutions (see above — Institutions) can encompass more authorities,
which are de fact judicial authorities. If the term

¢) Art. 12 para 3 OLAF Regulation (Information to the Office by competent
authorities of the Member State concerned)

This information obligation applies to all authorities, which were e.g. part of an external
investigation The rules does relate to investigations in the IBOAS, e.g. in the publicly
known FRONTEX Investigation in Warsaw, which was an internal investigation as

420 OLAF Reports repeat that “Member States’ judicial authorities are independent and are under no obligation to
follow OLAF’s recommendations.” This means that executive authorities, which often have to follow assignment
from higher bodies are de facto not independent and can therefore not be called a judicial authority according to
the meaning of the OLAF Regulation.
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FRONTEX is an Agency, it would apply, as Art. 12 para 3 speaks of “the action taken
on the basis of that information”, which relates to Art. 12 para 2 OLAF Regulation,
where the Office is obliged to transmit information obtained during internal
investigations to the relevant national authorities. In Poland this would have been e.g.
any disciplinary office, if e.g. a civil servant is only seconded to an EU institution this
authority would be competent to decide on matters e.g. remunaration, bans, special
restrictions and further proceedings.

d) Art. 12 para 4 OLAF Regulation (Providing evidence in court proceedings
before national courts and tribunals in conformity with national law)

If Art. 12 para 4 speaks of the Office it relates to single persons that represent the Office
before a Polish Court (for the Polish Courts and Institutions see above — Institutions).
Providing evidence in court proceedings before national courts and tribunals in con-
formity with national law means that the rules listed in table on Art. 11 OLAF Regula-
tion apply. The Code on Administratve Procedure, the Code on Administrative Court
Procedure, the Tax Code, the Customs Code and the rules on evidence in the Code of
Criminal Procedure determine the providing of evidence. The Office “may” provide,
thus it must not, but often OLAF has an interest to present details or information in order
to present valuable facts to the judges. The Staff Regulation of the EU are binding for
EU officials and restrict e.g. the right to give evidence and sometimes the relevant In-
vestigator, SNE of OLAF or any other staff must obtain a (written) authorisation to
speak about certain details and work-related aspects.

5. Article 12a Anti-fraud coordination services

1. Each Member State shall, for the purposes of this Regulation, designate a service (the
‘anti-fraud coordination service’) to facilitate effective cooperation and exchange of
information, including information of an operational nature, with the Office. Where
appropriate, in accordance with national law, the anti-fraud coordination service may
be regarded as a competent authority for the purposes of this Regulation. [...]

a) General remarks

The term “Kontrola Panstwowa” is translated with State Control. In terms of Union law
it may be extended to Union control. The academic literature uses the term frequently
to describe and explain the control in relation to the Union budget.*?!

421 See Marcin Krawczak 2021, pp. 24-40.
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aa. Definition and History

Cooperation, Coordination and Facilitation are buzz words in anti-fraud literature.**
Anti-fraud coordination services are known worldwide and exist in many international
organisations and cooperate with nation states.*?> In the EU the term “AFCOS” has a
very special meaning as it means the Anti-fraud coordination services created on behalf
of the European Anti-fraud Office for the facilitation of interactions with the national
Member States of the EU (see recitals below).*** The obligation to designate these
services runs and derives from primary Union law. Art. 325 TFEU (ex-Art. 280 TEC)
requests the Union and the Member States to fight fraud (together). The history of these
services, adapted to the financial and budgetary law sector and set-up in the Member
States’ internal justice and financial systems dates back to the early 2000s.%?
Historically, the coordinating bodies emerged primarily in the new Member States that
were awaiting accession. The European Parliament has already in 2010 called for the
AFCOS to be set up as independent bodies in the MS. Today one could not be further
from this idea than ever, since the AFCOS are mostly subordinated deep in the structure
of a Financial or Treasury Department/Ministry, Financial Inspections Services of the
Treasury Department / Ministry, the Department of Commerce or the Ministry /
Department of the Interior. The simplicity of the coordination from within a ministry
and the size of the administrative apparatus certainly speak in favour of this, but the
interconnectedness is also problematic from the point of view of efficiency (states with
political goodwill coordinate very easily and others are politically manoeuvrable):

“Friday 24 April 2009 Protection of the Communities’ financial interests
and the fight against fraud — Annual Report 2007 P6_TA(2009)0315
European Parliament resolution of 24 April 2009 on the protection of the
Communities’ financial interests and the fight against fraud - Annual

422 Kuhl 2019, pp. 160 et seq.; Wells 2014; Spink 2019; Saporta/Maraney 2022; FCPA 2012; European Court of
auditors 2022; Malan 2022, pp. 135-139; focusing on the customs area van der Paal et al. 2019; de Vries 2022,
pp- 401-463; House of Lords (2012) The Fight Against Fraud on the EU’s Finances 12th Report of Session 2012-
13, 32 et seq.

423 Bartsiotas/Achamkulangare 2016; World Customs Organisation, see http://www.wcoomd.org/en/about-
us/partners/international organisations.aspx (Accessed 6 August 2024); UNDOC, Ninth session — Conference of
the States Parties to the United Nations Convention against Corruption (Sharm el-Sheikh, Egypt, 13—17 December
2021), online: https://www.unodc.org/unodc/en/corruption/COSP/session9-resolutions.html (Accessed 6 August
2024), focusing on the designation of anti-corruption bodies. They exist even on national level and are especially
common in federal state systems, see Austria, which was special “Betrugsbekdmpfungskoordinator:innen”
https://www.bmf.gv.at/en/topics/combating-fraud/anti-fraud-units/anti-fraud-coordinators.html (Accessed 6 Au-
gust 2024): “In each office there is an Anti-Fraud Coordinator (AFC; in German: Betrugsbekdmpfungskoordinator,
BBKO) for the individual sectors and regional customs units. They are members of the management and
communicate in their function at management level and with each other. The AFC is the point of contact for all
anti-fraud matters at the local level, within the department for other organisational units, as well as externally for
institutions and public authorities. They also act as an information hub to the outside world, for example when it
comes to external information exchange or cooperation with external institutions and authorities.”

424 Kuhl 2019, p. 164.

425 Quirke 20135, pp. 236 et seq.
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Report 2007 (2008/2242( INI)) 2010/C 184 E/14 The European Parlia-
ment,”

68. points out that the Anti-Fraud Coordination Units (AFCOS) set up for
OLAF in the Member States that joined the European Union after 2004 are
very important sources of information and contact points for OLAF; points
out, however, that the functional added value of these offices (in particular
in terms of reporting irregularities to the Commission) is minimal as long
as they are not independent from national administrations; therefore calls
on the Commission to submit a proposal to Parliament’s competent
committee on how the work of these offices could be made more useful and
considers it necessary to improve cooperation with the candidate

countries”#%°

At least there is legal and technical oversight of the areas of administration in most states 3
and nowadays the AFCOS are implemented at the highest level.*?” However, the
existing Member States are also aware of weaknesses in the fight against fraud. Only
since 2010 and in the last decade has more attention been paid to these coordination
points. They have become a sine qua non in the EU’s fight against fraud and it seems
that they are becoming more and more the “eyes and ears” of OLAF in the Member
States. They only have their own investigative skills, which would make them an
“extended arm” of OLAF in the member states, if at all, e.g. in Bulgaria or Italy. On the
other hand, in Germany and France, they are more active in the background and do not
appear too clearly. Activity reports may also have to be requested by the Commission,
i.e. the responsible departments of OLAF.

bb. Legislative developments

The Commission has evaluated the impact of the AFCOS in the past decade.**® Recent 4
changes at the beginning of the 2020s have enlarged the competences of the AFCOS.

426 See QI, 8.7.2010, CE 184/72 Freitag, 24. April 2009 Schutz der finanziellen Interessen der Gemeinschaften
und Betrugsbekdmpfung — Jahresbericht 2007 P6_TA(2009)0315 EntschlieBung des Européischen Parlaments
vom 24. April 2009 zu dem Schutz der finanziellen Interessen der Gemeinschaften und der Betrugsbekdmpfung —
Jahresbericht 2007 (2008/2242(INI)) 2010/C 184 E/14 Das Européische Parlament: “68. weist darauf hin, dass die
Stellen zur Koordinierung der Betrugsbekdmpfung (AFCOS), die fiir OLAF in den Mitgliedstaaten eingerichtet
wurden, die der Européischen Union nach 2004 beigetreten sind, fiir OLAF sehr wichtige Informationsquellen und
Kontaktpunkte sind; verweist jedoch darauf, dass der funktionale Mehrwert dieser Biiros (insbesondere
hinsichtlich der Meldung von Unregelméafigkeiten an die Kommission) minimal ist, solange sie nicht von den
nationalen Verwaltungen unabhingig sind; fordert die Kommission daher auf, dem zustindigen Ausschuss des
Parlaments einen Vorschlag dahingehend vorzulegen, wie die Arbeit dieser Biiros nutzbringender gestaltet werden
konnte, und hilt es flir notwendig, die Zusammenarbeit mit den Kandidatenldndern zu verbessern; [...].

427 Byrne 2019, p. 13.

428 Commission Staff Working Document Evaluation of the application of Regulation (EU, EURATOM) No
883/2013 of the European Parliament and of the Council of 11 September 2013 concerning investigations
conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the
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These are now even allowed to cooperate with each other and not only with OLAF in
Luxembourg alone, which was the case prior to the amendments of the Regulation (EU)
2020/2223.

The recent changes describe the role of the AFCOS in the recitals. Thus by reading them
the task and role of these bodies becomes vivid:

(23) The Office is able, under Regulation (EU, Euratom) No 883/2013, to enter into
administrative arrangements with competent authorities of Member States, such as
anti-fraud coordination services, and institutions, bodies, offices and agencies, in order
to specify the arrangements for their cooperation under that Regulation, in particular
concerning the transmission of information, the conduct of investigations and any
follow-up action.

(30) Due to the large diversity of national institutional frameworks, Member States
should, on the basis of the principle of sincere cooperation, have the possibility to notify
to the Office the authorities that are competent to take actions upon recommendations
of the Office, as well as the authorities that need to be informed, such as for financial,
statistical or monitoring purposes, for the performance of their relevant duties. Such
authorities may include national anti-fraud coordination services. In accordance with
the settled case-law of the CJEU, the Office recommendations included in its reports
have no binding legal effects on such authorities of Member States or on institutions,
bodies, offices and agencies.

(37) The anti-fraud coordination services of Member States were introduced by
Regulation (EU, Euratom) No 883/2013 to facilitate an effective cooperation and
exchange of information, including information of an operational nature, between the
Office and Member States. The Commission evaluation report concluded that they have
contributed positively to the work of the Office. The Commission evaluation report also
identified the need to further clarify the role of those anti-fraud coordination services
in order to ensure that the Office is provided with the necessary assistance to ensure that
its investigations are effective, while leaving the organisation and powers of the anti-
fraud coordination services to each Member State. In that regard, the anti-fraud
coordination services should be able to provide or coordinate the necessary assistance
to the Office to carry out its tasks effectively, before, during or at the end of an external
or internal investigation.

(40) It should be possible for the anti-fraud coordination services in the context of
coordination activities to provide assistance to the Office, as well as for the anti-fraud

European Parliament and of the Council and Council Regulation (Euratom) No 1074/1999 Accompanying the
document Commission report to the European Parliament and the Council, pp. 3, 12, 72.

The Commission document was accompanied by a Report (called ICF Report 2017), which resulted from an
external study: European Commission (OLAF) 2017a.
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coordination services fo cooperate among themselves, in order to further reinforce the
available mechanisms for cooperation in the fight against fraud.
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Figure 9: Visualisa-
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Regulation No.
883/2013
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Figure 10: Visualisation of the new cooperation by virtue of
Regulation No. 883/2013 (as amended 2020/2223)

b) A closer look at the relevant AFCOS in the present Member State

A study from the French Ministry of Finance (dating from 2012) reveals that the Polish
AFCOS and its legal basis has intrested many people already. At this time it was stated

that:

“Polish AFCOS is also responsible for:
- co-ordination of legislative, administrative & operational obligations & activities
related to the protection of EU finances
- co-operation with Member States and the Commission (OLAF) as required by art.

325 (5) of the TFEU

- informing the EC on the outcomes of activities in relation to the combating of fraud
related to cigarettes basing on the agreement between the EC, together with
participating Member States of the EU and Philip Morris International / Japan

Tobacco International / British American Tobacco / Imperial Tobacco.

23429

[Article 12b—12d omitted]

429 See https://www.economie.gouv.fi/files/olaf_afcos-poland 2012.pdf. Accessed 6 August 2024.
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6. Article 12e The Office’s support to the EPPO

1. In the course of an investigation by the EPPO, and at the request of the EPPO in
accordance with Article 101(3) of Regulation (EU) 2017/1939, the Office shall, in ac-
cordance with its mandate, support or complement the EPPO’s activity, in particular by:
(a) providing information, analyses (including forensic analyses), expertise and opera-
tional support;

(b) facilitating coordination of specific actions of the competent national administrative
authorities and bodies of the Union; [...]

Even if Poland is not part of the EPPO, the national authorities may support the EPPO
via OLAF either by contact to the EPPO or information in relation to certain EU
frauds.

An exemplarty provision from the Polish Tax Code is:

Article 119zm*° [Notification of reasonable suspicion of committing tax fraud]

§ 1. The notification of a justified suspicion of committing a tax fraud made by the Head
of the National Revenue Administration contains in particular:

1) name and surname, PESEL number or tax identification number and address of the
place of residence of the person suspected of committing tax fraud,

2) identification data of the qualified entity, if the information held indicates the use of
such data for tax fraud activities, in particular the company name, name or first name
and surname of the natural person referred to in Art. 119zg point 4 lit. b, REGON

439 Art. 119zm. [Zawiadomienie o uzasadnionym podejrzeniu popelnienia wyludzenia skarbowego]

§ 1. Zawiadomienie o uzasadnionym podejrzeniu popetnienia wytudzenia skarbowego dokonywane przez Szefa
Krajowej Administracji Skarbowej zawiera w szczegolnosci:

1) imig¢ i nazwisko, numer PESEL lub numer identyfikacji podatkowe]j oraz adres miejsca zamieszkania osoby
podejrzewanej o popelnienie wyludzenia skarbowego,

2) dane identyfikacyjne podmiotu kwalifikowanego, jezeli posiadane informacje wskazuja na wykorzystywanie
tych danych do dziatalnos$ci w zakresie wytudzen skarbowych, w szczegolnosci firme, nazwe albo imi¢ i nazwisko
osoby fizycznej, o ktorej mowa w art. 119zg pkt 4 lit. b, numer identyfikacyjny REGON, numer identyfikacji
podatkowej oraz adres siedziby lub adres miejsca zamieszkania,

3) numer rachunku podmiotu kwalifikowanego objetego zawiadomieniem, ze wskazaniem waluty, w ktorej
rachunek podmiotu kwalifikowanego jest prowadzony, oraz formy i miejsca jego otwarcia,

4) imi¢ i nazwisko, numer PESEL Iub numer identyfikacji podatkowej oraz adres miejsca zamieszkania
pelnomocnika do rachunku podmiotu kwalifikowanego objetego zawiadomieniem, jezeli zostat ustanowiony,

5) strony i kwoty transakcji dokonanych lub zleconych z wykorzystaniem rachunku podmiotu kwalifikowanego
objetego zawiadomieniem oraz informacje o saldach i obrotach na tym rachunku podmiotu kwalifikowanego,

6) informacje o blokadach rachunku podmiotu kwalifikowanego i zajeciach rachunku podmiotu kwalifikowanego
objetego zawiadomieniem,

7) informacje podatkowe dotyczace podmiotu kwalifikowanego objetego zawiadomieniem, w szczego6lnosci dane
0 jego rejestracji jako podatnika podatku od towardw i ustug, ztozonych deklaracjach podatkowych i uzyskanych
zwrotach podatku — jezeli znajduja si¢ w posiadaniu Szefa Krajowej Administracji Skarbowe;j.

§ 2. Prokurator, Policja albo inny wtasciwy organ uprawniony do prowadzenia postgpowania przygotowawczego,
ktory otrzymat zawiadomienie, o ktorym mowa w § 1, moze zada¢ uzupelnienia informacji, takze w toku czynnosci
podejmowanych na podstawie art. 307 ustawy z dnia 6 czerwca 1997 r. - Kodeks postgpowania karnego (Dz. U. z
2022 r. poz. 13751 1855).
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identification number, tax identification number and address of the registered office or
place of residence,

3) account number of the qualified entity covered by the notification, with an indication
of the currency in which the account of the qualified entity is maintained, as well as the
form and place of its opening,

4) name and surname, PESEL number or tax identification number and address of the
place of residence of the proxy for the account of the qualified entity covered by the
notification, if one has been established,

5) parties and amounts of transactions made or ordered using the account of the qualified
entity covered by the notification, as well as information on balances and turnover on
this account of the qualified entity,

6) information on blockades of the account of the qualified entity and seizure of the
account of the qualified entity covered by the notification,

7) tax information on the qualified entity covered by the notification, in particular data
on its registration as a VAT payer, submitted tax returns and obtained tax refunds

— if they are held by the Head of the National Revenue Administration.

§ 2. The Prosecutor, the police or another competent authority authorised to conduct
preparatory proceedings, which has received the notification referred to in § 1, may
request supplementary information, also in the course of activities undertaken pursuant
to art. 307 of the Act of June 6, 1997 - Code of Criminal Procedure (Journal of Laws of
2022, item 1375 and 1855).

If this aforementioned provision would be amended de lege ferenda, Poland could
submit information to the EPPO and OLAF. The EPPO would need to be respected by
Polish law as a judicial authority, which can receive such information and notifications.
Poland is still deciding if it will cooperate with the EPPO via a Working Arrangement
(06/2023).

[Article 12f-g omitted]
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7.  Article 13 Cooperation of the Office with Eurojust and Europol

1. [...] Where this may support and strengthen coordination and cooperation between
national investigating and prosecuting authorities, or where the Office has forwarded
to the competent authorities of the Member States information giving grounds for
suspecting the existence of fraud, corruption or any other illegal activity affecting the
financial interests of the Union in the form of serious crime, it shall transmit relevant
information to Eurojust, within the mandate of Eurojust. [...]

Poland is part of Eurojust and Europol and can support OLAF via these two EU
Agencies.

[Article 14—17 omitted]
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Frequently Used Handbooks in Polish Anti-Fraud Administration.

Nota bene: The Polish Government and its Minstries have drafted and installed various
handbooks for its officials and public agents. These handbooks cover nearly all relevant
sectors of PIF Acquis offences and propose actions and regulations in the area of fraud
prevention. Brochures, Guidebooks or Guidances and Handbooks are useful com-
panions and tools for a coherent anti-fraud-strategy. If the public agents act on the same
basis and interpretation of the law, the enforcement is equal and ensures a high level of
control. The problem nowadays is that a huge part of public officials do not even know
that these kind of brochures exist or they do believe they know what to do because their
skills and capacities tell them what to do. Sometimes it would be more useful to read
these small companions in the everyday anti-fraud control live. A good example are cus-
toms agents, which are constantly checked to be registered on the Polish List of customs
agents. In order to become a valuable team member of the customs control services, the
applicants must fullfill a list of qualifications and skills.**! These skills encompass a
good understanding of the Polish and the EU Anti-Fraud Architecture, e.g. the skills to
draft a criminal report or contact the supervisor if it is believed that the matter should be
known to OLAF, the EU’s Anti-Fraud Office.

431 See https://www.podatki.gov.pl/clo/agenci-celni/. Accessed 6 August 2024,
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Fraud risk assessment and effective and proportionate anti-fraud measures

( https://ec.europa.eu/regional_policy/sources/guidance/guidance fraud_risk
_assessment.pdf )

OECD Guidelines on Combating Bid Rigging in Public Procurement

( https://doi.org/10.1787/8cfeafbb-en )

Managing the Business Risk of Fraud: A Practical Guide

( https://us.aicpa.org/content/dam/aicpa/forthepublic/auditcommitteeeffectiv
eness/guidanceandresources/downloadabledocuments/managing-the-busi-
ness-risk-of-fraud.pdf )
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and the World Bank

Guidelines on the control of the implementation of operational programs for
2014-2020

COCOF - Information Note on Fraud Indicators for ERDF, ESF and CF
(18.02.2009, COCOF 09/0003/00-EN)

Brochure of the Office of Competition and Consumer Protection: “Tender
rigging”, Warsaw 2013

Guidebook of the Ministry of Internal Affairs and the National Police
Headquarters: “How to file a crime report?”, Warsaw 2012

Anti-corruption handbook for officials, published at www.antykorupcja.gov.pl
Entrepreneurs’ anti-corruption handbook, published

at www.antykorupcja.gov.pl

“Conflict of interest in the Polish government administration — law, practice,
attitudes of officials” — publication published on the

website www.antykorupcja.gov.pl.
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390

Journal of Laws: https://dziennikustaw.gov.pl/DU.
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niki-ministerstw.html.

Official Journals of all Polish Ministies: https://dziennikiurzedowe.gov.pl/dzien-
niki-ministerstw.html.

Central Anti-Corruption Bureau of Poland: https://www.cba.gov.pl/en.

Polish Ministry of Finance: https://www.gov.pl/web/finanse.
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Journals

Kwartalnik Policyjny (Police Quarterly) https://kwartalnik.csp.edu.pl/.
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Poland does not participate in the EPPO mechanism, but cooperates with
OLAF. Therefore, this Polish EPPO/OLAF volume, introduced by Dominika
Czerniak, discusses the specific attitude of Polish legislation towards the PIF
acquis sector, Title V of the TFEU, the importance of Art. 587 (European
Investigation Order) of the Polish Code of Criminal Procedure and the newly
inserted Art. 615a. It also contains an analysis and compilation of the EU and
Polish legislation on EU fraud offenses. These relevant laws are dealt with in
the first chapter of this volume. The Anti-Fraud Office (OLAF) and its national
partners carry out investigative missions, which are the subject of the second
part of the book. Dr. Dominika Czerniak acted as the publication’s national
expert.

While written in English, the volume includes footnotes that reproduce the
original Polish legislation in the local language. Easily navigable with the help
of visual symbols, it is designed as a quick reference tool for academics,
students, practitioners and other interested readers.
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