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1 Introduction

The dispute aoundthe European Common Market Organization for Bananas (CMOB)
is one of the most prominent trade disputes. Already before the CMOB was introduced in
1993and continuowsly sincethen, its design was discussed heavily in the puldic and bymajor
trading partners under the heading d the World Trade Organizaion (WTO). In econamic
analyses of the CMOB, it has been shown that its tariff-rate quaa (TRQ) palicy introduced
new trade barriers with negative dlocdive impads as well as grong redistributive dfeds
within the marketing chain for bananas and aaoss courtries [BORRELL (1999);
GUYOMARD/LAROCHE/LE MOUEL (1999; HERRMANN (1999; KERSTEN (1995].

Despite being strongdy criticized, the EU Commisson sticked to the general principle
of a TRQ pdlicy. The system was changed several times snce 1993.However, nostrict move
towards a tariff-only or freetrade pdicy occurred, bu only smaller changes which were
necessary acording to presaure from the WTO. The history of the CMOB and the discusson
within the EU and unaer the WTO can be explained partly by severe rent-seeking adiviti es of
the dfeded goups and courtries [PEDLER (1994); KARMATZ/GOLDSTEIN/LEVIN-
STEIN (2000]. Additionaly, it can be dtributed to the fad that general rules on TRQ
administration have been fixed and dsputed for the first time in the banana cae. It is this

latter asped which is the main motivation and focus of our paper.

TRQs have strondy gained in importance in agricultural trade due to the deasions on
tarifficaion and minimum access in the Uruguay Round Agreament on Agriculture
[BOUGHNER/DE GORTER (1999; SKULLY (1999]. A TRQ is esentialy a quantitative
limitation up to which a relatively low in-quaa tariff on imports is applied. On imports
beyondthat quaa quantity, an often much higher out-of-quaa tariff isimpaosed. If the size of
the quaa relative to excessdemand for the commodity in questionis small, whil e the out-of -
quaatariff ishigh a even prohibitive, a TRQ is only formally different from aregular quaa,
but nat so in its econamic dfeds:. there is effedively a quantitative limitation, since out-of-
gudaimports do nd pay. This again raises the import price and creaes rents just as aregular
guada does. Then an administrative means must be foundto determine who can import under
the quata, which under these arcumstances is quite profitable and therefore dtradive. This
often occurs through dstribution o import licenses. A further issue is whether the quaa
shoud be subdvided into courtry-spedfic dlocaions, which means that quda shares are
reserved for exports from a particular courtry. Exadly these questions have been a major
issue of WTO Panel dedsions onthe CMOB.



Given this badkground,it is the objedive of our paper to survey concisely the banana
dispute andto draw ecnamic lesons from this case study. The survey refers to the historicd
development of the CMOB itself, bu aso to the major contents of the WTO Panel Reportson
Bananas, which set the stage for many cther TRQs in agricultural trade & well. Lesons from
the banana dispute will be drawn regarding the linkages between TRQ administration and (i)
redistributive impads arising in the marketing channel as well as (ii) the interests of
developing courtries. It will be shown that it is very often the detail s of administrative design
of TRQs which have important all ocaive and dstributive implicaions. We will derive that
WTO rules do nd provide a ¢ea institutional framework that regulates such administrative

design.
The paper is organized as foll ows.

In Sedion 2, mgjor impads of a TRQ scheme ae investigated within a graphicd
presentation. The main feaures of the CMOB, as they developed ower time, are elaborated
and summarized. In Sedion 3, fill-rates of TRQs under the CMOB are presented and
interpreted in terms of the dficiency of quaa aad/or license dlocaion. Then, we present
some of the rulings of the two latest Panel reports which we find are important interpretations
of WTO rules and derive their likely ecnamic implicaions. The preferences for ACP
courtries, the dlocaion d courtry shares, the GATS (Genera Agreament on Trade in
Services) relevance of licensing as well as the isaue of export certificates are caes in pant.

We then draw lesns from the banana cae in Sedion 5and finalizewith conclusions.

2 Microeconomics of TRQs and the Design of the CM OB over Time

The CMOB is based on a TRQ scheme. Hence we first survey the basic
microeconamics of a TRQ padlicy and dscussthen the design o the CMOB over time.

2.1 Microeconomics of TRQs

Some major effeds of a TRQ padlicy can be outlined with Figure 1. S is the export
supdy of a mmmodity to a spedfic market under freetrade and D is the respedive importing
courtry'simport demand function. This leads to afreetrade eguili brium where the quantity qo
isimported at the price po. Suppacse now that a TRQ isintroduced with an in-quaa tariff to for
al quantities up to g and an ou-of-quda tariff (t, +t,) for al quantities above g. This
yields a kinked export supdy function S. The import priceis raised from po to p; and imports

arelowered fromqoto @.



Figure 1. Basic Economics of Tariff-Rate Quotas with Quota Allocations to Importing

Countries
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There are different prices for various actors on the market under the TRQ policy which
are crucial for the redistributive implications. The price importers receive in the importing
country rise to p;, whereas the price foreign exporters receive at the border of the importing
country fall to p,. Both prices were identical, at po, in the free-trade situation. The price
importers receive, i.e. p;, can be disaggregated into the exporters price,, the in-quota tariff

to and a quota rent per unit. The quota rent occurs as the willingness to pay for g on the

demand side is higher than marginal costs plus the in-quota tariff. If importers receive the
licenses, as assumed in Figure 1, the quota rent is distributed to traders in the importing

country.

Consequential welfare implications of the TRQ policy are as follows. Due to the price
rise from po to p1, aloss of consumer surplus in the magnitude (a+b+c) arises in the importing

country.

Budget revenues in the importing country rise by area (g+h+i). The quota rent amounts
to the area (atb+d+e) and is alocated to traders in the importing country. For the exporting
country, the price falls from pp to p.. This induces a loss in producer surplus by area
(d+e+f+g+h+i). The exporting countries realize a net welfare loss from the introduction of the
TRQ compared with free trade in this magnitude. For the importing country and the exporting
countries together, a net welfare loss of the area (c+f) arises, too, as trade is depressed below
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the socialy optimal level. The importing courtry might win or loose due to the introduction
of the TRQ depending onwhether (d+e+g+h+i-C) is pasitive or negative. In any case, income
is redistributed away from exporting courtries compared with freetrade. If thereisanet gain
for the importing courtry, it occurs at the expense of the exporting courtries, which are

welfare losersin any case.

It can be shown that these welfare dfeds may change strondy when model
asuumptions are modified. Figure 1 ill ustrates how shifts of the demand curve matter. If import
demand is charaderized by D"  rather than D, the pricerises by much lesson the import market
and no quta rents occur. The price difference between the importers and the eporting
courtries sale prices equals the irguaa tariff. If import demand is charaderized by D' , quda
rents do exist and the price rise due to TRQ pdlicy is even higher than under D' . The price
difference between the importers  andthe exporting courtries  sale prices amourts to the eof-

quaa tariff, bu this tariff is only applied to all quantities above @. It can be shown that the

welfare dfeds compared with free trade differ strondy under these varying demand
condti ons [BOUGHNER/DE GORTER (1999; HERRMANN/KRAMB/MONNICH (2001)].

The welfare dfeds of TRQs depend onmarket structure and condict, too. If TRQs are
introduced onthe market of a small courtry, no buden is placed onexporting courtriesin the
sense that their pricedoes not fall. If TRQs are introduced under imperfed rather than perfed
competition, the welfare dfeds are again different [HERRMANN/SEXTON (2000)].

Figure 1 contains further simplificaions. It compares only the situation with TRQs
and freetrade. The analysis becomes more mmplicaed if TRQs are introduced on already
reguated markets, as was typicd in the EU banana market prior to 1993.The benchmark
situation matters then and, in formerly regulated market segments, the new policy may lead to
welfare gains compared with the old pdicy athoughwelfare losses arise in comparison to
free trade [GUYOMARD/LAROCHE/LE MOUEL (1999]. Additionally, administration o

TRQs matter, apoint we will discussin Sedion 5.

2.2 The Design of the CM OB over Time

The CMOB is different in several respeds from other TRQs in agriculture: First, its
origin is not the Uruguay Round,where TRQs were established as a means of tariffication o
nontariff trade barriers and d opening a seauring market accessto restricted markets. Its
origin is the Single European Act of 1993which aimed at creding a Single European Market
for Bananas. Before, the EU member courtries had pusued very heterogeneous palicies with



resped to banana imports, ranging from a free trade regime in Germany to highly
protedionist markets in France or the United Kingdam.

Sewond,the CMOB’s quite daborate rules of the game changed very frequently. In the
seven yeas of its existence, threedifferent versions have drealy been in force, with a fourth
under way. The dhanges were or are necessary because diff erent aspeds of the CMOB have
been foundto be inconsistent with WTO rules by the WTO Panel, and, in ore cae, with
European law by the European Supreme Court.

Third, the CMOB intends to fulfil multiple ams: It not just provides a deficiency
payment system for European producers up to a limit of 854,000metric tons as a means to
proted “nationa” banana production. It also grants preferentia treament to African,
Caribbean and Padfic (ACP) banana producing courtries acarding to the Lomé Convention.

Furthermore, it aims to seaure sufficient supdy at constant prices to med consumer demand.

We will mainly focus, in ou analysis, onaspeds of the CMOB that relate to external
trade. Table 1 surveys the main feaures of the CMOB over time.

Table1l: The CM OB 1993-Present: Overview

Regime Original Common Mar ket BFA-Reform WTO-Ruling Reform
Regime
1993-1994 1995-1998 1999-Pr esent
Country-Category ACP MFEN ACP MFEN ACP MFEN
Quota Allocation ~50% ~90%
Country- Country- Country- Country-
Specific Specific Specific Specific
Allocdion Allocaion Allocaionfor Quotafor
BFA Substantial
Signatories; Supiers;
~50% ~10%
Global Quata Global Quaota | Global Quota | Global Quota
(“others")
Country-Specific Partly No
Quota Transfer Transferable Transferability
Quantities 857,700t 2,000,000t 857,700t 2,553000¢% 857,700t 2,553000t%
(1993
(2,200000t)*
(1995
Tariffs 15 tier OECUt®[  100ECU/t™® 0 ECU 75ECU/t® 0 ECUHt 75ECU/t®
ond tier 750ECU/t"|  850ECU/t™° 722ECUIt 822ECUIt® 537ECU/t|  737ECU/t°
License Regime Operator Operator Distinction orly:
Categories Categories Traditional
+ + Operators and
Activity Activity Newcomers
Functions Functions

a=Including nontraditional; b = green ECU; ¢ = The tariffs for traditional ACP imports apply also to non
traditional imports from ACP countries within the MFN quata; d = Will be reduced to 680ECU/t as negatiated

in the Uruguay Round.

Sour ce: Own compil ations based on dff erent pubications of the EUROPEAN COMM ISSON; THAGESEN
AND MATTHEWS (1997); WTO (1997; WTO (1999.




a. TheOriginal CMOB

The EU meant to set up two separate import regimes. First, what we cdl the ACP
quaa. It was exclusively reserved for "traditional imports" from ACP courtries which were
duty free The level of 857,000t was the result of summing upall the export quantiti es that
had been the maximum of ead individual courntry before 1991. Accordingly, traditional
imports are defined as imports from courtries that had exported to the European Community
before the CMOB® up to the respedive @urtry’s best-ever export quantity. The intention o
this quaawas, acording to EC Regulation 40493, to “[maintain] traditional trade patterns as
far as possble”. To this end, courtry -spedfic shares in the size of those best-ever exports

were reserved for ead courtry.

In contrast, the so-caled Most Favored Nation (MFN) Quota was, when it was first set
up, aglobal quaa. That is, upto two milli on tons of bananas from no matter where could be
imported under this quaa. Soon, this quantity was increased to 2.2milli ontons and, in 1995,
to 2.553 deto the EU enlargement from EU-12to EU-15. Imports from ACP courtries under
this quaa were labeled “non-traditional imports” and were more favored than all other
imports. They were duty-freg while for al other imports an in-quaa tariff of 100 ECU/t and
later of 75 ECU/t was applied.

These preferences for ACP courtries were justified by the Lomé Convention which
requires that no ACP State shoud be worse-off with resped to market accessto its traditional
markets and “advantages’ on these markets. So, this Art. 183 applies to the ACP quaa. In
contrast to this, Art. 168 povides that imports from ACP courtries which are subjed to the
EU’s common agricultural padlicy, i.e. also nontraditional banana imports, are to be granted

more favorable treament than imports from third courtries [WTO (1997)].

With resped to the licensing procedures, imports from ACP courtries were favored as
well. While goparently it has never been an issue to oltain licenses under the ACP quada, the
licensing regime that governs the distribution d licenses for imports under the MFN quaais
highly complicated. First, avail able quantiti es were rationed acmrding to operator caegories.
These depended onthe source of previously marketed bananas. Therefore, traders who had
marketed Latin American “dollar bananas’” were cdego rized as caegory A operators, those
who had marketed ACP or EU bananas were cdegorized as caegory B operators and

! Belize, Cameroon, Cape Verde, Cote d' Ivoire, Dominica, Grenada, Jamaica, Madagascar, Somalia,
St. Lucia, St. Vincent and the Grenadines and Suriname.



newcomers as caegory C operators. 66.3%, 30% and 3.%% of the licenses were reserved for
caegory A, B and C operators respedively.

Then, quantities of category A and B operators were further subdvided acording to
adivity functions, which depended onthe pasition within the supdy chain, namely primary
importers, seoondary importers and ripeners, ead o which receved 5®6, 15% and 280
respedively. Consequently, an importer who had, onan annual average, imported 100,00
of bananas and then sold them right after customs cleaing (primary importer), could orly
clam a reference quantity of 57,000t. In contrast, a ripener who hed ripened, on average,
100,000t of bananas was all otted a reference quantity of 28,000t. Some operators may have
performed more than ore adivity and could thus obtain a weighting coefficient of up to ore
hunded per cent.

Category A operators were esentially multinational firms with origin ouside the EU,
namely Chiquita Brands (US), Dole Foods (US), Nobaa (Ecuador), Del Monte (Mexico),
Uniban (Colombia) and Banaml (Colombia), whereas category B operators were European
companies whase origin courtries were those which formerly had protected markets.? While
those multinational fruit companies were mostly primary importers, EU-based firms are

dominating in the groups of secondary importers and ripeners.

By means of these rules and their many dscretionary elements, the EU intended to
preserve the historicd structure of the supdy chain [EUROPEAN COMMISSON (1993] and
limit the bargaining paver of the large multinational fruit companies and crosssubsidize
bananas from EU or ACP origin [WTO (1997)].

So the licensing procedure worked the following way: First, the sum of all claimed
reference quantities was adjusted to the available quantities reserved for caegory A and B
operators. Thiswas, in particular, relevant for the introduction o the CMOB. In the precaling
yeas, for instance, more dollar bananas had been imported than those 1,463,000 avail able
for category A reference quantities. The such adjusted quantities were then cdled “annual
entitlements’. This was the upper limit up to which an importer could apply for licenses.

Eadch querter, the European Commisgon determined “indicaive quantities” which
were mainly based on hstoricd trade volumes and seasonal trends. Based onthese quantiti es,

a fradion d the yealy tariff quaa was opened, which again led to acording “quarterly

2 Qperators classified in Category B for most of their past trade volume: e.g., Geest (UK), Fyffes (Ire-

land), Pomona (France), Compagnie Fruitiere (France), CBN/Durand (France), Gipam (France),
Coplaca(Spain), Bargoso SA (Spain). (Information submitted by the Complainants) [WTO (1997,
p.380)].



entitlements’ for the importers. Only newcomers were freeto use their annual entitlements

how andin which querter they wanted.

The European Commisson then colleded all applications. If importers had overbid the
indicaive quantity, the Commisson applied a reduction coefficient propationaly to all
applicaions. The remaining guantities of ead importer were transferred to the next quarter.
So this gngle-step procedure takes acount of al applicaions at the same time and leads to a
pro-rata distribution.

Reference quantities were nat tradable, in contrast to the licenses themselves®. With
the purchase of additional licenses, an importer could na only increase his import volume of
the aurrent yea, bu also the reference quantities for the following yeas. An importer who
wants to expand his market share and hs dhare of the quaa rent must therefore buy licenses

from other license holdersfirst.

Theoreticdly, the value of an import license @nsists of the value of the present quaa
rent and o discourted future quata rents* minus arisk discourt. Therefore, last yea’s price of
an import license of 200ECU/t [HOLTSCHI (1999] canna be equated with “the” quata rent.

b. The Banana Framework Agreement

The so far outlined original CMOB was heavily disputed from the very beginning. A
GATT Panel concluded in January 1994 that it was inconsistent with various GATT rules
[THAGESEN/MATTHEWS (1997)]. However, this Panel Report was never adopted, since the
EU readied an agreement for 1995with four of the five courtries which had initi ated this and
an ealier GATT Panel. The areament is known as the Framework Agreement on Bananas
(BFA) andislaid down in Courcil Regulation 329@94 o 22 December 1994.

The mgor change brought by the BFA was the introdwction d courtry-spedfic
alocaionsto the MFN quaa. Almost half of the overall quata were reserved for imports from
Costa Rica (23.4%), Colombia (21%), Nicaragua (3%) and Venezauela (2%). Unused pations
of courtry shares could be transferred within this group d courtries. In addition, these
courtries (except Veneauela) were granted the right to issue export certificates. On the import
side, caegory B operators, i.e. traders who hed previously marketed ACP or EU bananas and

who hed accessto 30% of all li censes, were exempted from the requirement to present an

¥ Newcomers, however, could na sl li cences to established operators, i.e. A or B operators.

4 Asa monsequence of the threeyea reference period, purchased licenses led only to a 33% increase
of the reference quantity of the buyer. Therefore, only athird of the value of future quaa rents can
be murted.



export certificae. Hence the exporting courtries could issue catificates for up to 70% of
their courtry-spedfic quaa share. One stated gaa of this arrangement was to ater the
distribution d quaa rents partly towards the exporting courtries.

The other half of the MFN quaa remained — besides 90,000t that were dl ocaed for
nonttraditional imports from ACP countries — a global quata which was mainly used by Latin
American exporters not participating in the Agreanent, i.e. Ecuador, Panama, Honduas and
Guatemala.

With the introduction o courtry-spedfic dlocaions within the MFN tariff quada share
in addition to the remaining operator caegories and adivity functions, the quantities for
which importers could apply were further fragmented. This was refleded in the fad that a
two-step procedure replaced the former single-step procedure. After the first roundwhich was
the same & described abowve, the Commisgon pubished which reduction coefficients had
been applied and which country-spedfic shares had na been exhausted yet. The importers
could then dedde whether they wanted to apply for these quantities in the second round @

transfer the unused pation o their quarterly entitlement to the next quarter.

For strategic reasons it made sense to apply first for quantities from Latin American
low-cost supgiers, becaise the second round made this riskless. For caegory A and C
operators quantities from the BFA courtries were far lessattradive, because for these, export
ceatificates were neaded. This costly administrative requirement therefore led to areduction o
gudarent that acaued to the importers.

After the introdwction d the BFA, a dispute settlement procedure in the WTO was
initiated by the USA, Ecuador, Guatemala, Honduas and Mexico in September 1995. The
Dispute Settlement Panel concluded in March 1997that the CMOB is not consistent with
several GATT and GATS rules. It ruled nd only on the distribution d quda shares to
particular exporting courtries, bu also onthe detail s of the complicaed licensing regime, in
particular on operator caegories and adivity functions as well as on GATS iswes. Although
the EU appeded against this conclusion, the dedsion was confirmed in September 1997.The
EU had to develop amodified pdicy until the end o 1998.

c. The 1999 Reform

> |f, for some reason, an importer wished to import lessthan his quarterly entitlement all owed, but

did na want to sell his licences, it made sense to apply for tariff quaa shares that “guaranteed” a
reduction. Then part of the entitlement could be transfered to the next quarter.



The pdicy change that resulted from a difficult bargaining pocess between EU
member courtries and market participants from in- and ouside the EU, al with conflicting
views, was laid down in Courcil Regulations 163798 d 28 July 1998 and 236298 d 28
October 1998and came into effed by January 1, 1999.

WTO rules require that if country-spedfic quaa shares are dlocaed at al, eah
substantial supdier has to recave ashare. Even thoughthere is no dficial, quantifiable
definition d “substantial supdier”, it has become a @nvention to mean courtries that have a
market share of more than 10%.® Consequently, more than 90% of the MFN qucta ae now
alocated to the substantial supgiers Colombia (23%), Costa Rica (26%), Ecuador (26%) and
Panama (16%). The remaining 9% are agloba quaa for which nonsubstantial supgiers
compete, irrespedive of their origin beingan ACP country or not. Unused pations of courtry
alocations are no longer transferable. Furthermore, export certificaes are not involved any

more.

In contrast to this, the wurtry-speafic dlocaions within the ACP quaa have been

removed, so that thisis aglobal quaanow.

The licensing system has been drasticdly changed. Operator categories and adivity
functions have been abadlished. Now there is only a distinction between traditional operators
and rewcomers, who have been allocated 926 and 8% of the MFN quada respedively. For
traditional operators, there is a so-cdled single-pat license-all ocaion pocedure, which means
that no matter under which quda bananas have been previously imported, these quantities
establi sh reference quantiti es for the allocation d licenses for imports under the MFN quaa.
In arder to prove that one has “adually” imported bananas, proof of customs duties is
generally deemed sufficient. Therefore, this comes much closer to a historicd allocation rule
than it used to be.

Despite of all these dnanges, a new banana Panel was st up in January 1999in order
to investigate whether Ecuador's complaints that the modified European pdicy was dill
inconsistent with WTO rules were justified or not. In March 1999, the U.S. dedded on
unilateral trade sanctions against the EU, a measure which itself was heavily disputed among
WTO members. In April 1999,the Panel deasion was again urfavorable for the EU. While

tariff preferences of ACP courtries acording to the Lomé provisions were acceted, the

6 Paragraph 7to the Note Ad Article XXV Il :1 states that "[t]he expresson' substantial interest'

not cgpable of a predse definition ... It is, however, intended to be cnstrued to cover only those
Members which have ... a significant share in the market ...". It was indicaed in 1985 however,
that a 10 per cent rule has been applied generally. Analyticd Index: Guide to GATT Law and
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alocaion d courtry reserves and the licensing regime were still foundto be inconsistent with
WTO rules.

In November 1999,the EU propased to return to atariff-only pdicy in atwo-step pan
[EUROPEAN COMMISSON (1999]: First, a TRQ system would remain in placebut be
replaced, nolater than January 1, 2006, bya tariff-only system. The transitional TRQ regime
would maintain the existing MFN quaa of 2,553,000tons with a tariff rate of 75 Euro per
ton. ACP courtries could import tariff-free within this quaa. The European Commisson
favors a licensing system based on hstoricd trade, if an agreement with the trading partners
can be found.Otherwise, afirst-come first-served rule is suggested.

In addition, anew quaa of 850,000tons would be introduced, similar in sizeto the old
tariff-free quaa for traditional imports from ACP courtries. This quaa would naov be open
for al exporters, bu atariff preference of 275 Euro/tonwould be given to ACP bananas. The
ideafor al ocaingthis quaaisto apply astriking-pricetender system.

On 23June a"Partnership Agreement” between the ACP Sates, onthe one hand, and
the European Community and its Members States, onthe other hand, was sgned in Cotonou.
The so-cdled ' Cotonoégreement' is to replacethe fourth Lomé Conwvention which expired
on 29 February [AGRA-EUROPE (2000]. In 2008a free trade aeais to be introduced.
However, for atransition period d ten yeas, preferential treament in favor of the ACP-States
will be maintained. Until 2008, the EU will continue its padlicies towards ACP courtries
esentialy as under Lomé and therefore has required a new waiver from the provisions of Art.
I:1 GATT.

3 Fill-rates of the TRQs and the Institutional Design of the CM OB

It is worthwhile to analyze the various fill -rates of the CMOB’s different quatas and
courtry reserves in detail, since these refled the impad of pdicy changes as well as
competitive condtions. Averages are generally weighted by trade shares.

Table 2: Fill-rates of the MFN and ACP Quotas, 1994-97 (%)

Source 1994 1995 1996 1997
Total MFN 95.7 87.4 91.9 97.4
Total ACP 734 78.2 79.6 71.6
within MFN:
av. BFA 84.0 97.3 96.2
other third courtries 91.5 95.6 102.87%

Sour ce: Own computations with data from EUROSTAT (1998 and EUROPEAN COMMISSON.

Pradice, 6th rev. ed. 1995 p. 941, citing TAR/M/16, p. 10.“[WTO (1997, p. 317]
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Three main trends become gparent from the data: First, the fill-rates generaly
incressed ower time. Seoond, there is much variation within the fill -rates of particular
courtries or groups of courtries. Third, there is generally a big dfference between ACP
courtries and third courtries. Even thoughthe first enjoy a tariff preference the ACP quaa
always had fill -rates of lessthan 8%, while the MFN quaalfill -rate was considerably higher.

Table3: Fill-rates of the ACP Quota: Country-spedfic Traditional Imports from
ACP Countries 19941997(%)

Source Country 1994 1995 1996 1997
Reserve
Céted’lvoire 155,000t 96.18 100.0( 100.0(¢ 100.0d
Cameroon 155,000 100.0¢ 100.0¢ 100.0¢ 100.0¢
Suriname 38,000t 86.11 73.64 68.33 76.99
Somalia 60,000t 7.72 36.17 41.87 36.00
Jamaica 105,000t 72.66 79.76 85.23 73.31
St. Lucia 127,000t 72.08 79.91 83.96 55.66
St. Vincent & the 82,000t 39.09 58.14 53.87 36.56
Grenadines

Dominica 71,000t 60.38 46.85 55.12 49.70
Belize 40,000t 100.0¢ 100.0¢ 100.0( 100.0¢
CapeVerde 4,800t 0.00 0.00 0.09 0.0Q
Grenada 14,000t 38.04 32.56 14.34 0.72
M adagascar 5,900t 0.00 0.00 0.09 0.00
Total 857,700t 73.4( 78.1¢ 79.5¢ 71.57

a=Importsin excessof courtry-spedfic ACP qudas are non-traditional imports.
Source: Own computations with data from EUROSTAT (1998 and EUROPEAN COMM ISSON.

Table 4: Fill -rates of Country Reservesfor Non-traditional Importsfrom ACP Countries
within the MFN quota (in % of 90,000t)

Source 1995 1996 1997
Céted'lvaire 70.24 342.07 149.96
Cameroon 137.19 149.04 28.31]
Belize 7.51 94.05 87.62
Dominican Rep. 136.45 111.24 88.88
“Other” ACP 31.78 91.12 62.84

Countries

Total 78.31 98.52 83.1C

Source: Own computations with data from EUROSTAT (1998, diff erent pulications of the EUROPEAN COMM IS-

SION, THAGESEN/MATTHEWS (1997 and WTO (1999.

A closer look at the fill-rates of ACP courtries dhows that these ae quite
heterogenouws in their ability to fill their courtry reserve. Cameroon, Belize, Cote d'Ivoire and
the Dominican Repuldic, where substantial increases in production have been adhieved in
recett yeas [GUYOMARD/LAROCHE/LE MOUEL (1999], are exceptions from the
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general rule that ACP fill -rates are low. Apparently, investments to improve international
competiti veness have been succesful. The Dominican Repulic, which in 1997had a market
share of 80% of al fair trade banana imports to the EU [AGRA-EUROPE (1999], has

succesgully occupied an important market niche. These aurtries were the main beneficiaries

of the MFN quaa share reserved for non-traditional imports from ACP courtries.

Table5: Fill -rates of the MFN Quota (%)?

Source 1994 dobal |Allocations BFA 1995 1996 1997
quota

CostaRica 0.2445 88.35 97.50 100.47
Colombia 0.2194 80.59 113.42 100.78
Nicaragua 0.0313 15.90 56.50
Venezela 0.0209 69,83 48.06 58.78
Subtotal BFA 0.5161 84.11 93.79 96.53
" Og(‘)irn“t:igd 0.4839 91.51 95.54 102.87
Tgfﬂnmgd 1.0 87.70 91.61 97.92
Total ACP® 90,00t 78.31 98.52 83.10
Total 95.66 87.39 91.85 97.40

a = Dueto the avail able datawhich do na alow to dstingush between dfferent types of licenses, it wasimpos-
sible to all ocate over-quaaimports due to huricane licenses. These were therefore left out.
b = Dominican Repullic and nontraditional imports from ACP courtries.

Source: Own computations with data from EUROSTAT (1998 and dff erent puli cations of the EUROPEAN

COMMISSON.

Within the MFN quaa, the regime change imposed by the introduction d the BFA led
to a awnsiderable dedine of fill -rates. It apparently took market participants more than ayea
to adjust to the dhange in rules. Furthermore, fill -rates of the wurtry-spedfic dlocaions of
BFA signatories on the one hand and the global quaa for other third courtries on the other
hand sean to dverge. The introduction d courtry-spedfic quaa shares, combined with the
arealy existing operator categories and adivity functions led to a fragmentation o
importable quantities, which might have made ®uriry-spedfic imports less attradive.
Resulting quantities might have been too small to cover risks and fixed costs. It is a general
disadvantage of country-spedfic dlocaions that varying harvests in dfferent regions leal to
varying fill -rates. But far more important in this case were the dfeds of the export certificaes
which led to areduction d the quaarent for the importers. Therefore, banana imports under
the global “other” quaa share from other Latin American courtries we re relatively more
profitable [OSORIO-PETERS (1999; WTO (1999]. This probably explains most of the
diff erence between BFA signatories and nonsignatories.
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The faa that fill-rates generaly increased ower time can best be explained with
adjustment processes which were forced by gowernmental intervention. The aministrative
design d the licensing regime and the abitrary distribution d licenses to market participants
who had never imported bananas before destroyed existing businessrelations which had to be
rebuilt. Some importers could ony read their pre-CMOB quantities by buying licenses from
those favored by the licensing regime, bu at least this option was avail able sincelicenses are
tradable.

Since the Lomé Convention hed dstributional aims rather than maximizing all ocative
efficiency, the ACP quadais far too large. But it can well be redconed that its fill -rates would
have been even lower if there had na been the incentive to puchase ACP bananas in order to
increase one’s reference quanti ties under the B category so that one could regp a higher quaa
rent later. So importers “overpaid’” ACP bananas in order to get import licenses for Latin
American bananas [TANGERMANN (1998]. Therefore, the aosssubsidizaion effed
intended by the EU seems to have worked. This is aso a possble explanation for quaa-
overfill swhich can be seen in Table 4. The scope of some of these can surely nat be explained
with the overlapping validity of licenses’ alone.

4TheWTO Panels Viewson TRQ Administration under the CMOB

As mentioned above, WTO Panel reports led to the Banana Framework Agreement
and to the 1999 modifications of the CMOB. It is not clea yet how the latest report will be
adapted, bu it isfor sure that new changes are under way. In this dion, we summarizethose
arguments from this and the preceading report which we @nsidered being d most general
interest for the implementation d TRQs in general. In particular, we focus on questions
concerning the preferences for ACP courtries, the dlocation d courtry-speafic reserves, the

licensing regime and export cetificates.

4.1 Preferencesfor ACP countries

The EU had been acwmorded a waiver under the WTO so that it could follow its
obligations under the Lomé Convention and gant preferential treatment to ACP courtries. In
the 1997 dspute, the fundamental question what exadly is waived by the Lomé waiver was
clarified: only inconsistencies with the Most-Favoured-Nation rule of GATT Art. I:1 are

" Fill -rates of more than 1006 can be explained with the validity of licenses, which begins sven

days before the first quarter and last seven days following the last quarter [EUROPEAN COMMISSON
(1995 BI.
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waived. Art I:1 demands that any advantage with resped to customs duties or similar charges
that is granted to any country has aso to be granted to all other courtries which are WTO
members. Originally, the Panel had argued that inconsistencies with Art. XIII GATT, which
requires “Non-discriminatory Administration d Quantitative Restrictions”,® are dso covered,
but this interpretation was overruled by the Appellate Body. Therefore, tariff preferences for
ACP courtries are dlowed, bu only “to the extent necessary (...) to provide preferential

treament (...) asrequired bythe Fourth Lomé Convention” as the waiver states.

In the 1999 dspute, Ecuador claims that several provisions of the EU’s banana regime
are not required by the Lomé Convention and consequently nat covered by the Lomé waiver.
There is a lega distinction between traditional and nontraditional imports from ACP
courtries. According to previous WTO interpretations, it is only to traditional banana imports
that the provision d Art. 183Lomé Convention applies. This in turn demands that no ACP
State shoud be worse-off with resped to market access to its traditional markets and
“advantages’ on these markets. In contrast to this, Art. 168 povides that imports from ACP
courtries which are subjed to the EU’s common agricultural pdlicy, i.e. also nontraditional

bananaimports, are to be granted more favorable treament than imports from third courtries.

In the view of Ecuador, the ACP quaa of 857,000t is too high. However, the Panel
deddes that it is reasonable that this quantity collectively refleds all pre-1991 lest-ever
exports by traditional ACP supgiers, even thoughthe EU went badk to 1965to justify some of
the numbers provided. It emphasizes, however, that it is not alowed to take acourt of

investments that raise a ourtry’s productive cgadty.

The panel further deades that quantiti es a particular ACP courtry exports in excessof
its individual pre-1991 lest-ever level are not covered by the Lomé waiver. Therefore, the
preferentia tariff on such excess volumes is inconsistent with Art. 1:1. Since in its newest
revisions, the EU abadlished country-spedfic dlocations within the ACP quaa, such excess
guantities of more cmpetitive murtries at the expense of lesscompetitive ones are passble,
and, asthe analysis of fill -rates has s1own, they are dso very likely.

Ecuador and the EU aso have differing views on the tariff preference for non
traditional imports from ACP courtries which previously was limited to 90,000t. Ecuador
clams that now these imports have a ©mpetitive avantage over imports from Latin
American supgiers, so that ACP countries could fill the whole “other” caegory of the MFN

8 EventhoughTRQsarelegally not quantitative restrictions — which have been prohibited, alongwith ather

non-tariff barriersin the Uruguay Round— Art. XllI is applied to them. We have anyhow seen ealier that
eonamicdly, their effed often is the same & of regular quasas.
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quaa. The EU’s view (as well as such of ACP courtries) is that the removal of country-
spedfic dlocdions in fad removes protedion, so that the preferential tariff per se is
insufficient to prevent the displacement of nontraditional imports from ACP courtries. The
Panel agrees with this view of the adual competitive cndtions. Given that the EU has ome
discretion on hav to provide the preferential treament required by the Lomé Conwvention, it
can well be considered necessary by the EU to gant a zeo tariff preference to al non

traditional imports from ACP courtries.

The Panel shoud have restricted that statement to nontraditional imports from non
traditional supdiers only. Since quantities of traditional supgiersin excessof their historicd
best-ever quantities, are, by dfinition, nontraditional imports as well, the Panel Report isin

itself inconsistent in this paint.

The Panel aso applies this same agument, namely that the EU has some discretion on
how to provide preferential treament, with resped to the tariff preference of 200 Euro/t for
out-of quaa, nontraditional imports from ACP courtries.

So it can be summarized, to this point, that in most respeds, the preferences granted to
ACP courtries by the means of tariffs are goproved bythe WTO Panel. However, preferences
can, in principle, also be granted throughthe dlocaion d courtry reserves, which, in turn, is
regulated by Art. XIlII GATT. But, as was mentioned above, the Lomé waiver does nat

legitimate discriminationin this area

Alongthese lines, the Panel had found,in 1997 that separate regimes are inconsistent
with Art. XIII GATT. In the last dispute, Ecuador claims that the MFN tariff quda of
2,553,000 on the one hand and the 857,700t reserved for duty-freetraditional imports from
ACP courtries on the other hand constitute separate regimes. The EU’s view is that the
857,700t are nat a tariff quaa but an upger limit for the zeo tariff preference granted to
traditional imports from ACP courtries. Thisview isrejeded bythe Panel, since atariff quaa
is, by cefinition, a “quantitative limit on the avail ability of a spedfic tarif f rate”, which in this

ceseiszeo.

Furthermore, the Panel finds that the general requirement of non-discrimination d Art.
Xlll':1 has been violated onthe groundthat supgiers under the ACP quaa and supgiers under
the MFN quaa ae not equally restricted. Whereas traditional ACP suppiers have the
posshility to export bananas under the “other” caegory of the MFN tariff quaa share once
their “own” quda share is exhausted — these exports are then labeled “non-traditional” - , this
option daes not exist the other way round.
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4.2 Allocation of Country Shares

In this long-lasting dispute, there have been more conflicts with Art. X1l GATT.
SKULLY [1999] calls this article a “sickly child”, since it demands non -discrimination, but
does not provide just one distributive principle on how to reconcile this with the rationing
problem inherent in a TRQ whenever there is effectively a quantitative limitation of imports.
Instead, Art. X111 alows conflicting principles to coexist. The banana dispute was also used to
generally clarify on how this articleis to be applied.

Art. XI11:2 requires that the distribution of trade within the quota be as close as
possible to the distribution in a hypothetical free trade situation. To this end, an importing
country can either set up a global quota or allocate country-specific shares. In this latter case,
XI111:2(d) provides that the importing country should seek an agreement with all substantial
suppliers to fix their country-specific shares. If this is not practicable, these can be imposed
unilaterally by the importing country, based upon the respective proportions supplied during a
previous representative period. With respect to the remaining amount, i.e. imports by non-
substantial suppliers, the Panel points out that there is either the option to allocate a global

“other” share or country -specific shares for each and every single non-substantial supplier.

In the 1997 dispute, the EU had been criticized for allocating country shares to some,
but not all non-substantial suppliers: ACP countries, which are all non-substantial suppliers
and the BFA signatories Nicaragua and Venezuela had received a fixed share, while
Guatemala, for instance, had not.

In consequence, the EU has allocated, in its newest CMOB modifications, country-
specific shares only to the substantial suppliers Colombia, Costa Rica, Ecuador and Panama
and has picked the years from 1994-1996 as representative period. In this time, the quota
share for traditional imports from ACP countries was filled, on average, only up to about 80%,
whereas the MFN quota share always had a fill rate of more than 95%. This allocation of
guota shares is therefore found to be inconsistent with the proportionality requirement of Art.
XII1:2.

Ecuador, which has a country-specific share of 668,100 t, challenges the allocation
based on a representative period altogether, given the history of trade distortions on the
European Union's banana market. The Panel agrees in that the period from 1994 to 1996
cannot be representative. It would theoretically still be possible, in such a case, to adjust
country shares for special factors, e.g. for changes in relative productive efficiency. Given that

the EU did not do so and that Ecuador’s share of the European as well as the world market has
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been growing significantly, the Panel concludes that Ecuador’s share is not the share that
might be expected in the absence of restrictions. The Panel also states that in cases where
there is no representative period, it is still possible either to have a global tariff quota or to

find country-specific allocations by agreement.

4.3TheLicensing Regime— GATS Issues

As section Il has painfully shown, the first two versions of the CMOB had a highly
complicated licensing regime. This, in turn, determines to a large part who will be able to
capture the rent that is brought about by a binding quota which the MFN quota, in fact, is. So
it is not surprising that the dispute in this front was carried out vehemently. But, it was
probably a surprise to many observers that the General Agreement on Services was brought

forward as a means to force changes of the system and, was in fact, applied to the CMOB.

Claims under the GATS were for the very first time brought up during the dispute that
led to the 1997 Panel Report. There was a big controversy concerning the question whether
the GATS was relevant at all to this case. The EU essentially maintained that its licensing
regime governed trade in goods and not trade in services® and that the provisions of GATT and
GATS were mutually exclusive. The complainants'® argued that the banana regime’s licensing
procedures were aimed at modifying competitive conditions in favor of EU and ACP
wholesale firms.

According to the Panel, GATT and GATS were never meant to be mutually exclusive.™*
This is also reflected by the wording of Art. I:1 GATS stating that the latter “applies to
measures [...] affecting trade in services’. This was interpreted to mean that it does not matter
whether or not regulations directly govern trade in services. The actual effect on competitive

conditions in the service sector is the crucial point.

® Article I:2 of GATS defines its coverage as including four modes of supply of services: cross-border

supply, consumption abroad, commercial presence and presence of natural persons. [...]

Article|:2 of GATS provides:

"For the purposes of this Agreement, trade in servicesis defined as the supply of aservice:

(8) from the territory of one Member into the territory of any other Member;

(b) in the territory of one Member to the service consumer of any other Member;

(c) by a service supplier of one Member, through commercia presence in the territory of any other
Member;

(d) by a service supplier of one Member, through presence of natural persons of a Member in the
territory of any other Member" [WTO (1997)].

19 Ecuador, Guatemala, Honduras, Mexico and the United States.
1 In fact, the licensing regime was also found to be inconsistent with several GATT rules.
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The Panel found that the licensing regime was inconsistent with the MFN as well as
the national treatment clause of GATS, since it did change competitive conditions in favor of

firms of EU or ACP origin.

Even though the EU had claimed that the distribution of quota rent was to its discretion
and not within the scope of WTO rules, the Panel blamed precisely the fact that firms of
complainants’ origin, which were mostly category A operators, had to purchase licenses from
EU/ACP firms, which were mostly category B operators, in order to maintain their previous
market share within the sector of Latin American Bananas. The price of these licenses was
potentially up to the whole amount of quota rent. This distribution effect was intended by the
European Commission which had reported that the licensing regime was designed to “cross-

subsidize” bananas of EU and ACP origin.

To sum up, this previous Panel decision makes clear that quota rent cannot be used at
will to manipulate competitive conditions in a discriminating way in service sectors which are

tied to the supply of the import-restricted good™?.

The 1999 Panel report analyzes the question whether the EU licensing system within
its bananaregimeis still inconsistent with its obligations under GATS. Ecuador claims that the

revised licensing system perpetuates the discrimination of the old system.

Under the new licensing regime, operator categories and activity functions have been
abolished after the previous Panel and the Appellate Body had found the allocation of import
licenses to category B operators and ripeners discriminating against third country wholesale

service providers.

Now import licenses are allocated to traditional operators™ on the basis of reference
quantities, which in turn consist of “actually” imported quantities in 1994 -96. To prove that
one has “actually” imported bananas, one has to prove payment of customs duties. The crucial
guestion is therefore whether allocation of licenses based on this criterion prolongs the de-

facto discrimination found before.

According to the European Union’s perspective, the new system is not discriminating
since the old one has been abolished. The new criterion not only eliminates carry-on effects,

but also ensures that “true and rea” importers obtain license entitlements. Referring to the

2 Thisis generally true with respect to the MFN clause. In constrast to this, discrimination in favor of
national service suppliers is only illega if the WTO Member has made commitments in that
specific (sub)sector in its GATS schedule.

3 In order to be eligible as a traditional operator, firms must have been established in the EU during
the respective reference period and must have imported a minimum quantity of bananas.
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requirement of the Import Licensing Agreement that consideration to “full utilization of
licenses’ is given, the EU claims that the only objective and indisputable way of proving
effective importation is the payment of duties. Furthermore, Ecuadorian operators are
primarily exporters and not importers, and since these two businesses are different, it can well
be that operators export more than they import to the European Union.

Ecuador in contrast defines actual importers as those who physically import goods.
Many European operators are not equipped, for example with refrigerated cargo ships, to
“actually” import bananas. But since they of ten hold the required licenses, Ecuadorian
suppliers are forced into unfavorable contractual arrangements™ with the initial license

holders, the result of which is that these can prove payment of duties.

The Panel does not get involved into the discussion about semantics by simply stating
that the distinction between “exporter” versus “importer” is not relevant. Relevant is that the
Ecuadorian company Noboa is a service supplier which provides wholesale services.
Therefore the relevant question is whether it is adversely affected in its conditions of

competition.

In reply to the EU’s reference to the Import Licensing Agreement the Panel informs
that the past performance alocation method is an option and not an obligation. If
discrimination has been found in the past, the choice of method can be limited by GATS.

Furthermore, proof of duty payments does not necessarily prove license usage.

Since the EU denies that those contractual arrangements described by Ecuador even
existed, not alone in a relevant number, and further points out that the number of licenses
allocated to non-EU/ACP operators has risen in the recent past, it remains quite obscure what
really happened during the last years' importation of bananas.

The Pandl cannot solve this empirical question. It only states that there is some
evidence that Noboa was forced into unfavorable contractual arrangements, even though to
which extent is not clear. At the same time there is evidence that license allocation to non-
EU/ACP operators has in fact increased. This could be the result of the “cross-subsidization
effect” in favor of EU/ACP bananas intended by the EU’s institutional design. The point is,

however, that the precise extent of the increaseisirrelevant, since it only shows that the carry-

4 According to Ecuador, four types of arrangements were used in practice: (1) License transfers, (2)
Licence “leases’, (3) Buy -back arrangements, (4) T1 sdles, i.e. sales in the EC before customs
clearance. The latter two were the ones most often used and at the same time those that alow the
initial license holders prove of customs duties.
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on effect is less than 100%. The increase by itself is no evidence that conditions of

competition are not less favorable for third-country suppliers.

Overall, the Panel reaches its final conclusion by arguing the following way: Given
that the previous regime was discriminating and that today’s license holders are those favored
by that regime, Noboa and other third-country suppliers have a competitive disadvantage.
Consequently there are carry-on effects of GATS-inconsistent aspects of the previous regime.
The European Commission itself had acknowledged in a Working Document that an
allocation on the basis of the “license usage method” would “fossilize license allocation”. As
a result there is a presumption that the revised license allocation system is inconsistent with
Art. Il GATS (MFN clause) and Art. XVII GATS (national treatment clause). Given that
Ecuador could show that its service suppliers had in cases to enter contracts that did not allow
them proof of customs duties, it was up to the EU to bring sufficient evidence to rebut above
presumption, which it did not. Therefore, the Panel concludes that there is de facto
discrimination in violation of Art. Il and Art. XVII of GATS.

4.4 Export Certificates

As mentioned in section |1, the BFA required category A and C, but not B importers to
match their import license with an export certificate if they wanted to import bananas from
Costa Rica, Colombia or Nicaragua. This regulation was intended to transfer part of the quota
rent to the suppliers of bananas from these countries. The complaining countries, all not BFA
signatories, claimed that this provided an advantage to bananas from those countries which
was hot granted to all exporting countries, so that this rule was inconsistent with the MFN
clause of Art. 1 GATT. The EU pointed out that the bananas from the complaining countries
enjoyed an advantage as well, since licenses for these sources are usually oversubscribed
aready in the first round of the license allotment procedure, while those for the BFA
countries are exhausted only in the second round. This, in turn, can be seen as an indication

that the intended quota transfer seems to have worked.

The Panel recalled a finding from a different dispute that even if this was in fact an
advantage — which it was not, in its view — “Art. 1:1 does not permit balancing more
favourable treatment under some procedure against a less favourable treatment under others”
[WTO (1997)]. It furthermore finds that the requirement to match import licenses with export
certificates is in fact an advantage, because it entails the possibility that part of the quota rent

is passed on to suppliers. Since this advantage is linked to the product, it is inconsistent with
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Art. I:1 GATT. The Panel aso points out that the advantage is only effective if a country
(share) has been allocated.

Export certificates of this kind were also found to be inconsistent with GATS, since
category B operators were exempted from the requirement to present one at importation. The
line of reasoning is similar to the one presented above: The fact that category B operators, i.e.
mainly European and ACP firms, do not have to share the quota rent with their suppliers,
whereas all other importers, i.e. firms from the complainant countries, have to, modifies

competitive conditions in favor of thefirst.

5 Implications of the WTO Rulings

If we try to extract the most essential messages of the many rulings on detailed

provisions of the CMOB, these are, in our view, the following:

* Non-discrimination is the underlying recurring theme which serves as a benchmark for
evaluating particular regulations, no matter to what aspect of TRQ administration they

refer.

» For instance, when allocating country shares, no exporting country shall be restricted
more than others.

» Licensing rules that ater competitive conditions such that importers from some countries
face less favorable competitive conditions than importers from other countries, are not

legitimate.

» Walvers granted to take account of preferential trade agreements do not provide one-for-
all excusesfor all sorts of discrimination, but are limited in scope to particular trade policy

instruments.

This has many implications within the world banana economy, but also for many other
markets with TRQs. Only some implications shall be stressed here which arise (i) for
developing countries and (ii) for rent-seeking activities and the existence and distribution of

quota rents.

5.1 Distributional Issues

It is impossible to derive a clear-cut conclusion for the distributional implications of
these WTO rulings on all developing countries. On the world banana market, various groups
of developing countries are affected very differently by the CMOB. Most likely, ACP
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exporting courtries are winners and Latin American exporters are losers compared with free
trade'®. The WTO rulings do nd redly improve the situation d the losers.

At the heat of distributional effeds of TRQs lies the question who receves the rents.
As we have seen in Figure 1, import licenses give the ‘rights to rents’ exclusively to
importers. However, a TRQ could well be designed to all ocate these rights to exporters by

isauuing export licensesinstead. Thisisill ustrated in Figure 2.

Figure 2: Basic Economics of Tariff-Rate Quotas with Quota Allocations to
Exporting Countries
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Starting again, as in Figure 1, from the freetrade eguili brium with po and qp, the TRQ

raises sle prices at theimporters level tgp; and lowersimportsto q . The out-of-quada tariff
(t0 +t1) is again prohibitive. With export licenses, however, exporters may raise the price a
the border of the importing courtry above marginal costs. Marginal willi ngressto pay in the
importing courtriesis p; for q . After deducting the in-quada tariff to, marginal willi ngressto
pay in the importing courtry is reduced to p,. The difference between p, and p; isthe quda

rent andis now cgptured bythe exporters.

15 GUYOMARD/LAROCHE/LE MOUEL (1999 derive welfare conclusions on the impads of the CMOB
compared with the pre-CM OB national regulations.
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Consequential welfare implications are as follows. Due to the price rise from pg to ps,
a loss of consumer surplus in the magnitude (at+b+c+d+e) arises in the importing country.
Budget revenues in the importing country rise by area (atb). Thus, a net welfare loss occurs
for the importing country by (d+c+e). In the exporting country, the price falls by (po-p2) for
producers'®, and a loss in producer surplus occurs by area (f+g). Exporters, however, like an
export marketing board, will get the quota rent (d+f). Thus, the net welfare effect for the
exporting country is (d-g). It is theoretically indeterminate but most likely positive in many
real-world cases. From a worldwide point of view, we get again an aggregate welfare loss
which equals area (c+et+g) due to the introduction of the TRQ.

Under the BFA, the Latin American BFA signatories could issue export certificates.

Even though the reality of the BFA differs from this pure “export quota’ *’

scenario since the
export certificates had to be matched with import licenses, our illustration neverthel ess shows
that exporters were better off under the BFA. Exporters who had certificates were able to get a
share of the quota rent. Their bargaining power was improved so that their sales price moved
up from p, towards p;. So, the distribution of rents lies somewhere between the situations

described in Figures 1 and 2.

The WTO panel criticized this kind of discriminatory distribution of export
certificates. It was found discriminatory on two grounds: first, because only some but not all
exporting countries were favored and second, because category B importers were exempted
from the requirement to match their licenses with export certificates. So these importers were
favored more than others. Essentially, the WTO panel requires that no one is discriminated
either on the buyers or sellers side. Accordingly, a pure import license system is WTO-
conform as long as the distribution is non-discriminating, even though sellers are atogether
disadvantaged relative to the buyers. Given that the sellers are producers or traders from
developing countries and that the WTO proclaims to give special consideration to the interests
of developing countries, this legitimate disparity in bargaining power is not at al
development-friendly. Instead of just criticizing the export certificates the WTO Panel could
have encouraged to apply it to all exporters. Thiswould not only have enabled all exporters to
capture part of the quota rent so that all can profit from the price increase described above.
Furthermore, this price increase will probably be larger, because there is no longer a

“competitive fringe” of exporting countries for which no export certificates are required.

16 gstrictly speaking, this conclusion does only hold if the marginal cost curve of producers lies parallel below
the S curve. The S curve characterizes marginal costs at the border of the importing country.

¥ 1f under an import quota rights to rents are exclusively allocated to exporters, the economic implications are
identical to an export quota system.
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Altogether this would compensate the developing courtries for the welfare loss they
suffer compared to a freetrade situation (see Figure 1, the same agument could also be
applied to a tariff-only situation). It is not clea, though,whether they are better or still worse

off, sincethis depends onthe relative size of aread versus areag.

With resped to the preferences for ACP courtries built-in the CMOB which will
suppasedly be preserved acording to the CotonouAgreament, the European Commisson
will argue that these preferences are part of European development palicy. However, this kind
of trade-tied aid similar the Sugar or Bed protocol of the Lomé pdlicies is inferior to a
targeted financial aid. Typicdly, instruments of trade-tied aid are assciated with urtargeted

redistributive aonsequences. These ae well-known arguments in development econamics.

5.2 Efficiency I ssues

The introduction d TRQs causes further welfare losses than those described in ou
figures. In addition to welfare losses described by BORRELL (1994, the introduction d the
CMOB induwed adjustment and transadion costs as well as incentives for rent-seeking. The
many changes of the CMOB caused by the WTO disputes increased all these kinds of costs.

Adjustment costs have been high as a mnsequence of frequent paolicy changes within
the first six yeas of the CMOB. Quoata dlocation, license dlocaion and administrative
procedures have been changed several times. Adjustment costs are visible in fluctuating fill -
rates of the quaas. It was reveded ealier that the fill -rates deaeased in general with the

palicy change from the original rules to the Framework Agreament.

Substantial transaction costs added to the inefficiencies. Under the original rules of
the CMOB, the shares of adivity groups in the license dlocaion dd na coincide with trade
patterns in a hypaheticd freetrade situation. This caused an intensive trade with licenses,
which, besides redistributing income, costs sgnificant resources and so dminishes the overall
sizeof the quaarent captured by importers. In general, firms had to invest time and money in
understanding and applying a difficult licensing scheme, and so spent resources in away that

was aurely nat maximizing owerall welfare.

Furthermore, rent-seeking has risen enormously due to the introduction d TRQs in
general and, partly, due to the spedfic rules of TRQ administration. All market participants in
the EU banana eonamy engaged in the paliti cad market and in rent-seeking. PEDLER (1994
documented in detail the lobbying processprior to the introduction d the original CMOB and

elaborated how the fruit companies influenced the outcome, and as was mentioned abowve,
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lobbying went on after that as well. And the bargaining on the political market is going on, so
that up to this date, an agreement on the CMOBs future and hopefully WTO-conform form
has not been found.

It can be generaly said that the WTO rules governing TRQs are not straightforward
and so do not provide clear “rules of the game” which reduce risk by stabilizing expectations.
Let alone the fact that it took three Panel reports with hundreds of pages cannot just
interpreted as a fact that the EU was reluctant to overhaul its complicated regime, but also that
there was no straightforward way how to do this, given that TRQs by themselves as well as
country reserves and import licenses are legal and the EU obviously wanted to make use of

these instruments. SO, it is an expensive process to clarify the rules of the game.

In this context, the GATS relevance of TRQs seems very problematic. The finding of
GATS relevance is surely one of the most surprising result of this dispute. For sure, the idea
that the implications of TRQs on the wholesale sector could be WTO-relevant as well did not
occur to anyone. This opens the door to numerous new and expensive trade disputes.

6 Summary and Conclusions

The disadvantages of the introduction of the CMOB from an allocative point of view
have been widely elaborated in the economic literature. Despite this, the EU has tried to
safeguard the preferences for EU producers and ACP banana exporters on the market. The EU
has reacted by adjusting the CMOB several times according to external pressure without

moving consistently towards aliberalized banana regime.

The objective of our paper was to survey concisely the complex banana dispute and to
draw economic lessons from this case study. The survey referred to the historical
development of the CMOB itself, but also to the main contents of the WTO Panel Reports on
Bananas, which are cornerstones for the assessment of many other agricultura TRQs under
the WTO. One important implication of the analysis of the CMOBs institutional detailsis that
this type of trade-tied aid induces substantial additional adjustment and transaction costs as
well as excessive rent-seeking activities. These are additional arguments for a liberalized
banana regime beyond the net welfare losses that arise from price distortions due to the
CMOB. From the developing countries point of viewFINGER and SCHULER [1999]
pointed out that the scope and complexity of trade regulations which have been agreed upon
during the Uruguay Round put a substantial strain on financial budgets and institutions of

developing countries which can amount to an entire year' s development budget in the least
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developed courtries. The complexity and instability of the institutional detail s of the CM OB

place aheavy burden on anana-exporting courtries, too.
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