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Transformations of Liberal Reason: Migration Politics
and Shifts in Cultural Self-Interpretation

_Abstract

In light of the current multiple crises, authoritarian movements gain new strength.
Claiming that globalization and especially migration is endangering social cohesion
and national sovereignty, without considering political-economic aspects, they call for
a strong state. Along the lines of those claims, they revise what Helmut Dubiel called
the “cultural selfinterpretation,” meaning the understanding of the political super-
structure of their community. Doing that, liberal values and concepts are re-inter-
preted, as can be seen with the “rule of law” for example. From its intrinsic value of
strengthening individual claims against the state’s rule, they turn it into a concept of
state power, interpreting the “rule of law” as the rule of a mythical legitimized sover-
eign. Those re-interpretations — and legal constructs referring to them — will be an-
alyzed in this essay. Authoritarian politics and their roots will be regarded in their
contradictory relation to (neo-)liberalism as they appear as a critique towards it at first
glance. Yet, taking into account early Critical Theory and its analysis of authoritarian-
ism, the article aims to show that those tendencies emerge from liberal ideas and ide-
als. Seen from this perspective the article promotes the view that rather than a pure
defense of liberalism, a materialist examination of liberalism’s inner contradictions is
necessary to understand and criticize authoritarianism.

Political campaigning always moves in a conflicting field between facts and feeling,
reason and emotion, within which the emotional side has recently been attracting more
attention. It is not just the well-researched field of media that serves as a stage for this
discourse, but even the well-established institutions of law that are commonly regarded
as purely rational. An interesting instant of political campaigning that sheds light on
law’s theatrical function in political discourse could be observed in recent German se-
curity policies in spring 2019. The Minister of the Interior, Horst Seehofer, presented
the current crime statistics, showing that there is a decrease in crime. Yet at the same
time, he tried to justify a higher budget for his ministry and higher investments into the
security sector, paired with the justification of more rigid police laws that lately started
to be introduced in Bavaria and some of the other federal states and an ever more rigid
migration policy.! The question might arise: when there is a decrease in crime and the
level of security is increasing in turn, how can one justify the politics of further secu-
ritization?

Seehofer presented a second study to support his claims. This study did amongst
other things examine the “perceptions of insecurity,” addressing the emotions of the

citizens.? In this study the outcome was the opposite: compared to a similar study that
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was carried out five years before, the perceived level of insecurity slightly increased.
This not the least points towards a disparity in facts and perception that not just ad-
dresses but can be found in the inner construction of legal concepts. Beyond that pas-
sive role — being the result of political discourse — and the supplementary one —
framing what is a legitimate part of the discourse — law seems to be held apart from
the struggle between fact-based and emotional discourses. It appears as the rational
institution that surrounds those discourses and brings them back on a stable basis. Yet,
I will argue that questions of the rule of law and struggles for rights are to be located
in the very core of those tensions.

In the following I will show three critical perspectives, each starting from this con-
flict area and reflecting on the role of law, to get to a better vision of how law itself is
fostering and (at least co-)producing these effects. To achieve this goal, I will examine
how politics of fear and exclusion in current right-wing movements are developing a
contradictory dispute with liberal visions of the society and the rule of law and how a
critical perspective on law itself can provide insights in those paradoxical politics. In a
first step, I will show how politics of securitization as mentioned above are catering an
authoritarian reinterpretation of the ‘rule of law.” I will then proceed to analyse how
this call for a reinterpretation of the rule of law is bound to a problematic critique of
liberalism and liberal values on the one hand, and how it is produced by liberalism itself
on the other. My aim is to shed light on the intrinsic relation of liberalism and authori-
tarianism that is emerging from the separation of spheres such as politics, economics
or the social and that is expressed in a pseudo-critique of (neo-)liberalism by current
right-wing movements. Finally, I will unfold a critique of liberal reason from another
angle, namely from a critical theory perspective that might provide a better base for
understanding and tackling the authoritarian attacks and the immanent contradictions
of the liberal rule of law. Engaging with the concept of “authoritarian liberalism,” this
materialist analysis will point out that the populist critique of neo-liberalism rather aims
to disarm subjective claims against state power and instead enforces state power to
secure economic liberalism. I will conclude that by splitting up political and economic
streams of liberal thought, the status quo is rather defended. The pseudo-critique, de-
veloped by right-wing populists, thusly is rather obfuscating than unfolding relations

of domination.
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Including examples like the one I started from, I do not aim at a full-fledged analysis
of the particular instants of authoritarian stagings of politics, but rather use them as
starting points for a theoretical reflection on inner contradictions of (neo-)liberalism.
Intending to show that a narrative construction of insecurities and a discourse on con-
trol helps to channel resistance and critique from their causes to their symptoms, I will
draw on insights of border regime studies to point out how migration becomes a key
topic of a pseudo-critique of neoliberalism, that personalizes the crisis in the figure of
the refugee. Those movements, I will argue, can be better understood by amending the
approaches with a critical theory perspective in two ways: firstly, by shedding light on
the economic entanglements or rather a critique of the disregard of economic pitfalls in
the pseudo-critique as laid out by Herbert Marcuse; secondly, by drawing attention to
the political-psychological effects of populist speech, that not only exploits, but even

generates affects.

1_Rule of Law — Autoritarian

The current discourse is often related to feelings of insecurity on the one hand, and
feelings of powerlessness and betrayal by ‘the political class’ on the other, and this is
mostly led by populist movements all over Europe and the United States, focusing on
migration and immigration politics. The above mentioned Minister of the Interior, See-
hofer, commented on the German migration politics in 2016, when he was not yet in
his current position but Prime Minister of Bavaria and head of the CSU,? as follows:
“Currently, we don’t have a state of law and order. There is a rule of injustice.”* These
drastic words, alluding to totalitarian regimes, were directed towards his colleagues in
his parliamentary group, most directly towards the chancellor, Angela Merkel, who was
supposed to have “opened” the borders for unprecedented refugee movements in 2015.
Facing elections in Bavaria at that time and being attracted by relatively high-ranking
survey values of the right-wing populist Alternative fiir Deutschland (AfD), Seehofer
took over the populist language against his own group in the parliament.

However, things have since calmed and Seehofer became Minister of the Interior in
Merkel’s fourth cabinet from 2018 onwards, where he introduced or proposed several
acts of tightening the asylum law.> Yet, the question remains why there is this feeling
or notion of a “rule of injustice” in populist movements and why it is especially con-

nected to the field of migration politics, so that Seehofer now tries to cope with their
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complaints in this field. How do those political movements see the law infringed
through humanitarian refugee politics?

The issue at stake here, I would propose, is less a clear conception of the rule of law
or formal legal procedures, but a perceived intrusion on sovereignty. Law is viewed
less in its procedural ways but more in terms of control, not least the control over the
definition who belongs to the people and who does not. Taking the invocation of control
and security as key concepts to understand the critique of progressing neoliberalization
and globalized structures, a certain notion of critique can be detected in the played out
formula of an alleged “rule of injustice.” As Zygmunt Bauman points out, in cases like
this the “public concerns and the outlets for individual anxiety [are shifted] away from
the economic and social roots of trouble and towards concerns for personal (bodily)
safety.”® In other words, instead of analyzing the production of insecurity, its symptoms
are projected to personalized figures that display one of its effects. Security becomes
an issue, then, that can be policed in those figures that stand pars pro toto for the crisis.

To provide the basis for this projection, the struggles are carried into a narrative
arena that is concerned with the co-construction of the (self-)imagination of the com-
munity and that of dangerous others as its counterpart.” Wendy Brown has provided a
valuable study to understand those tendencies already in her 2010 book, Walled States,
Waning Sovereignty, where she sketched the theatrical or symbolic value of walls and
the fortification of borders for those who see their sovereignty waning. Brown writes,
“The detachment of sovereign powers from nation-states (...) threatens an imaginary
of individual and national identity dependent upon perceivable horizons and the con-
tainment they offer.”® While the subjects are feeling powerless, due to e.g. the transna-
tionalization of border regimes, walls or fences seem to restore the national sovereignty
at least symbolically, they seem to demarcate a clear line between the people and the
other and emblematize the power of the people to define itself. This is what Brown
calls the theatrical function of walls: they are projections of power, where it is waning,
as they are staging “sovereign jurisdiction and an aura of sovereign power and awe.”’

In the German context, such symbolic policies seem more difficult to implement.
Being a state in the center of the Schengen-Area, Germany cannot easily wall or fence
its borders. So, Brown’s analysis seems to apply more to those states with borders to-
wards Non-Schengen-members. Indeed, her analysis can be easily related to current

politics in such countries as Hungary, where the border towards Serbia is shut down
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with a fence. Yet, the German discourse is to some extent affected by Hungarian poli-
tics, not the least through Seehofer and his CSU. Without literally fencing the German
border, strategies of exclusion as developed in the Hungarian border regime are recon-
sidered in the German discourse as well. There is a legal construction at play in Hun-
gary that is aimed at preventing effective applications for asylum: the idea of a transit
center, where refugees are effectively detained until their application is processed. Alt-
hough the center is open towards Serbia, by leaving it, the application would expire.
This idea was taken up by Seehofer and others, as Max Pichl writes, in order to fulfill
similar functions as walls do in Brown's approach: the “Orbanization” (referring to
Victor Orban, the current Hungarian prime minister) of European migration politics is
aimed at constructing the “fiction of sovereignty” — nota bene: not European, but na-
tional sovereignty.'® While fences or walls work as material symbols of “regaining con-
trol” or “producing security,” different modes of bordering can serve the same inten-
tions — such as the construction of border spaces that transcend the figure of the border
as a clear line.!! To understand the theoretical background of this “Orbanization” it is
worthwhile looking for the foundations of the feeling of powerlessness and the longing

for a restoration of national sovereignty.

2 Cultural Self-Interpretation and the Exclusion of Others

Brown herself proposes an explanation of those feelings. There is indeed an intrusion
into national sovereignty by the global flows of people, but no less of ideas, goods, and
capital. Furthermore, national sovereignty, which is considered less frequently in the

discourse,

has been undercut [...] by neoliberal rationality, which recognizes no sovereign
apart from entrepreneurial decision makers (large and small), which displaces le-
gal and political principles (especially liberal commitments to universal inclusion,
equality, liberty, and the rule of law) with market criteria, and which demotes the
political sovereign to managerial status. '

The accentuation of the movement of people beyond borders as the ultimate threat to
national sovereignty refers to the logic of walling: staging instants of sovereignty by
personalizing or individualizing contradictory social relations. This “fiction of sover-
eignty”!® turns out more comprehensible if one views the dialectical relation of those

populist movements to (neo-)liberalism.
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Already in the 1930s, Frankfurt School Critical Theory was concerned with the di-
alectical relation of authoritarianism and liberalism — for good reasons of course. Ob-
serving the refusal of liberal values in the name of irrationalistic and organicistic views
of society, analyzing those dialectical tensions was one of the foremost goals of the
Frankfurt Institute for Social Research and the so-called Horkheimer circle. Herbert
Marcuse tried to systematically map major strands of this dialectical relation in an essay
on totalitarian concepts of the state and their struggle against liberalism. As Helmut
Dubiel summarizes the essay, the main problem that Marcuse discovers in authoritarian
movements of the 1930s is that its critique of liberalism “essentially was restricted to a
critique of the liberal ‘superstructure,’ that is, the cultural selfinterpretation [sic] of lib-
eralism. Fascism understood itself as an alternative to this cultural self-portrait.”!*

Marcuse presents how authoritarian, or in his time: openly fascist, movements de-
veloped a critique of liberal rationalism and rational justification in favor of self-legit-
imization through “natural” features. While it challenged the abstraction of a human
nature that played an intrinsic role in liberal constructions of the society, it installed
naturalizations of “mythical originality” of a people. '’

Yet, while critical reason and liberal values such as the open society and the prepon-
derance of the individual before the community are challenged, this touches just what
Dubiel called in simplistic terms the superstructure. As Brown pointed out for today’s
sovereignists a lack of thematizing economic structures and movements of capital,
Marcuse hinted to a reluctance to develop a full-fledged critique of liberalism in the
1930s. On the contrary: the economic strand of liberalism, its baseline, which Marcuse
identified as the security of property and capitalistic market relations, was defended by
its authoritarian critics. There might well have been anti-capitalist rhetoric, but this was

>16 which is all too well

limited to personalized attacks to the type of ‘greedy merchant,
known from anti-semitic stereotypes and their function as scapegoats.'’

Disentangling the superstructure from the base, '® authoritarian movements identify
the solution to their perceived states of crisis of a drifting apart of the society not in an
intensification of economic contradictions but in a state that is too weak, according to
their analysis. They shift the perspective from social or economic causes of problems,
such as precarity, to a projected other, so that the conflict is externalized and appears

as a mere matter of policing. The constructed other, constitutive for forming the imag-

ined in-group is polarized in the figure of the “illegal refugee,” which makes migration
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a key issue to understand the misled critique.'® This vision, and the strategy to shift the
perspective from the causes to the symptoms, stems from a “political existentialism,”
as Marcuse calls it, alluding to the destined belonging to a certain community and the
god-like sovereign, that is in charge of securing social cohesion: “the state takes over
the political integration of society.”?’ Without simply equating rising fascism in the
1930s with today’s authoritarian populism — which would be a fatal relativization, at
least some commonalities can be found between what Marcuse analyzed and current
studies on authoritarian movements. Already in Brown’s analysis there can be found
the call for national sovereignty and a strong state, the appellation of symbolic restora-
tions of sovereignty paired with naturalizing concepts of the people. Not just the sov-
ereign is defined by its ability to exclude others, the inner circle as well is defined by
those means of exclusion. The ‘we’ of ‘we, the people’ — ‘we, the sovereign’ — stands
against those who supposedly threaten the society. In the new preface to the German
edition of her book, Brown quotes the pertinent paroles that signify the rise of those
politics in current Europe and the US: “Vote Leave! Take [back] Control!”?! as a slogan
of the Brexiteers, and “Make America Great Again! Build a Wall!” as the slogan for
Trump's campaign; and in the light of the naturalized vision one might add the other
famous guideline of Trump's politics: “America First!”

Putting the “own” national community first, taking back control (from the influence
of international organizations, without considering the impossible withdrawal from
globalized economic structures of course) through strengthening the state is the pro-
posed solution. Thusly, borderfences become the “metaphor” for seizing or taking back
control and providing security.?? The results are amongst others a revival or re-intensi-
fication of racist attacks in the US or attacks on foreign people such as Polish workers
in the UK, and many more examples could be named all over Europe.?* Although there
can be found a harsh critique of liberalism or the liberalist superstructure in those move-
ments, it is crucial to understand that those attacks are already founded in the liberal

conception, as Marcuse points out and others, like currently Christoph Menke, insist.

3 The Grammar of Rights
For Marcuse, the base of exclusion in authoritarianism, that can be found in liberal
conceptions of state and society, lies in their contradictory perception of rationality.

While liberal theory itself was constructed based on the principles of rationality and
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held the idea of rational justification, in praxis, rationality in liberal societies is privat-
ized.?* The goal of a rational organization of the society is left to its citizens who are
enabled, yet cannot be forced to act rationally. As soon as the predicted rational organ-
ization does not automatically emerge — through the free play of market forces, as the
narrative goes — the theory is facing problems. It allows, according to Marcuse, for
inequalities that emerge from this free play and justifies them on irrationalistic terms
to explain, how the predicted harmony does not come into play. Reasons are then the
talent or natural ability of some to lead, which is not at all seen as incompatible with
the idea of harmony. He concludes: “The idea of the charismatic, authoritarian leader
is already preformed in the liberalist celebration of the gifted economic leader, the
‘born’ executive.”?

An even broader link of liberalism and authoritarianism is identified by Max Hork-
heimer. Directly focusing on the liberal idea of the rule of law and constitutionalism,
he finds that liberal and authoritarian rule do not reciprocally preclude each other. Ra-
ther he explicates them as different stages of capitalism relating to the interest of the
powerful: liberal, if the free market serves them best, authoritarian as soon as the free
market is transformed into a domination of monopolies. “The millions below learn
through their experience from childhood on that the various phases of capitalism belong
to one and the same system,” Horkheimer writes, and: ““Authoritarian or liberal, society
for them means hunger, police control and the draft.”?° They might desire a constitution
that through its generality and universalism secures them to some extent at least. Yet,
“it has been through constitutions that the European bourgeoisie kept the government
under control and secured its property.”?’

Beyond the thesis of class domination through law, Horkheimer here develops the
thesis of discipline through law, one could say. For the poor, it means being controlled,
being exploited, and still being obliged to serve. More obvious he points out the con-
tradictions in the poor’s desire for law in another essay, where he writes that their long-
ing for security follows a mode of racketeering. They buy security with conformity.?
Brown’s analysis supports this view in that she writes about the two-sided effect of
walling: to the outside it promises security, to the inside it fosters control.? Beyond the
scope of Critical Theory that focused on class relations in first place, a similar structure

can be found in relation to discrimination by race. However, in both relations of dis-

crimination — class and race, as well as others — this notion of buying security is not
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the only way. Abolitionist claims that have found more attention recently, not the least
through the Black Lives Matter movement and the worldwide protests after the violent
death of George Floyd, point in another direction: security, here, is not equated with
state institutions, but the danger of those structures for some is highlighted.*°

The claim of security, thus, is vastly based on a narrative that can be presented in
different ways. The strength of early critical theory is to see that on the same level as
the economic analysis. A purely economic thesis would by far not grasp the whole
complex. Rather an investigation of the political-psychological pitfalls of the security
discourse has to be viewed. Leo Lowenthal and Norbert Guterman examine the rhetoric
of demagogues that appears as protest while channeling the energies rather towards
conserving the status quo than to its transformation. Key to this figure is the fact that
feelings of being isolated, left behind or overwhelmed in the current situation are not
analyzed but escapes in the form of tangible outlets are created. “Since this pseudo-
protest never produces a genuine solution, it merely leads the audience to seek perma-
nent relief from a permanent predicament by means of irrational outbursts.”>!

Beyond a strictly economic reading of those instants, Lowenthal and Guterman take
up a thesis developed by Horkheimer and Adorno in their Dialectic of Enlightenment.
In their chapter on culture industry, they develop the argument that today’s society not
only exploits the needs and affective energies of its subjects, but it directs them.** In
reference to the example that this text was introduced with, one could even say, the
demagogues’ technique is to produce (or at least co-produce) the feelings — here: of
insecurity — and this framing of the discourse then finds its way in the dominant nar-
rative, when even government officials such as Seehofer take up the speech of an al-
leged “rule of injustice” that displays the channeling of vague fears and precarity to-
wards a perceived external threat in the figure of the refugee that is even more depicted
in the terminology of a natural catastrophe as their underlying narrative uses terms like
that of an uncontrollable wave of refugees. That way, the problem of social insecurities
is projected and externalized so that nothing in the existing society has to be changed,
but the task rather seems to be to preserve the status quo by walling the states.

Now, mentioned critical movements point to the fact of insecurity of often invisibil-
ized minorities in the rather hegemonous imaginations of Europe, that go along with
experiences of violence through state institutions e.g. in forms of “racial profiling” and

t.33

that pursue the causes of those insecurities in the colonial past.’” Therefore, the vision

10


http://www.on-culture.org/
http://geb.uni-giessen.de/geb/volltexte/2020/15790/

On_Culture: The Open Journal for the Study of Culture
Issue 10 (2020): Metaphors of Migration

www.on-culture.org
http://geb.uni-giessen.de/geb/volltexte/2020/15790/

of “more security” in the sense of stricter police laws or enforced (or enlarged) border
regimes is strongly challenged as an alleged solution towards the problems of insecu-
rity. Of course, they are often invoking the law to fight for more equal rights and against
forms of oppression; yet, they are conscious of the problematics and see law and rights
as part of the regime that restricts their lives.

In the authoritarian movements, however, we can find a contrasting shift in how law
and rights are addressed in the light of waning national sovereignty. As stated above, if
authoritarian populists are talking about the rule of law, they rather mean sovereignty
or control than individual rights. Pichl shows alongside current examples in Germany
what this shift implies: While the “rule of law” was fought for by liberal movements to
hold an efficient control of the state’s monopoly of violence, to ensure at least basic
security for the weak, as Horkheimer had it, it now turns into a case of enforcing this
monopoly of violence.** This can be observed in the field of migration politics when
the imprisonment of refugees is justified with the argument that the rule of law dictates
proper enforcement of deportations.>>

Again, this is not a discourse completely external to the liberal concepts. Although,
as Pichl writes, the idea of defense-rights against the state, which is implied in the con-
cept of the rule of law, is subverted, this development can be observed as evolving out
of liberalisms own terms, its grammar of rights. Adorno and Horkheimer relate this
structure of rights and the understanding of equality within them back to their economic
basis. As the universal law of exchange, present in capitalist societies, merges into what
Dubiel called “cultural selfinterpretation,” moments of potential violence can be de-
tected. Aspects of identification and exclusion as described in Brown’s book are at play
here. Within the realm of what is recognized as the “own” community equality is
granted, while those who are seen as outsiders or non-equals have to be excluded. As
Adorno and Horkheimer frame it: “The horde (...)”, as they mark the exclusive com-
munity, that draws their identity from irrational myth, which is what Marcuse depicted
for authoritarian movements, “is not a relapse into the old barbarism but the triumph of
repressive €galité, the degeneration of the equality of rights into the wrong inflicted by
equals.”

In his latest take on modern law, Christoph Menke subdivides two problematic fea-
tures that lie in the given contradiction. What is special about modern law is, according

to his account, that it provides a particular realization of equality: equality (in the form)
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of rights.*” Subjective rights, to him, are the core of modern law, that assigns it distinct
from former legal ideas. Now, through subjective rights, the citizens or the addressees
of those rights are authorized and at the same time set free; they are authorized to act
according to their own will (in the limits of a given frame), and they are set free from
justification.® That is what Marcuse already pointed to: ratio (and ethics) are privatized
and thus depoliticized. In conclusion, Menke sees two forms of domination in or
through law emerging from this depoliticization: On the one hand, there is, what Marx
criticized, exploitation through formally equal rights in private law, where e.g. the em-
ployer and the employee sign a contract both out of free will, whereas the one has a
choice to employ anyone, the other is depending on the income.** On the other hand,
Menke demonstrates this in public law — not among the citizens but vertically between
subject and state, where another form of domination is arising that he characterizes as
normalization. Referring to Foucault, he shows that by being authorized in a distinct
way, by being granted participatory rights, there is institutional domination as well.*
In authoritarian populist movements, both strands are fortified in a certain way, as they
strongly interpellate the state, claiming to be the voice of the people and thus authorized
by and to sovereignty. On the other hand, as pointed out above, they do not touch the
horizontal level of rights insofar as they grant the authorization to “equal” economic
activity. What they attack is a universal account of equality by claiming the exclusive
sovereign power to define who is seen as an equal for themselves. Circumventing the
liberal claim of rational justification, they provide and promote mythical answers —
naturalized categories — for the definition. Therefore, the struggle is translated into
terms of the definition of the community, the identity, or as Dubiel puts it: the “cultural
self-interpretation.”

This holds true first and foremost for the right-wing discourse and one has to differ-
entiate. As various writers have pointed out, it would be of no use to just equate the
current right-wing movements with conservative politics and even less to draw an un-
broken parallel from today to rising fascism or nationalsocialism in the 1920s and
1930s.*! But beyond identifying what is different and has to be analyzed in its specific
ways, this paper aims to show, how the right-wing discourse is normalized and entering
the hegemonic discourse, so that effects are clearly reflected in the legal field. They
succeed in constructing a certain framing of the discussion, as lately could be observed

within the field of migration politics, where — especially from 2015 on — right-wing
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parties and movements pretty successfully combined migration with a notion of
threat.** Furthermore, the whole discourse was spun around identitarian terms, so that
they constructed a dichotomic narrative of “us” and “them,” depicting their xenophobia
in the rhetoric of a defense of civilization, not the least of law and order. So, with their
aggravation in the authoritarian discourse, one could say, both forms of legal domina-
tion are merged into a third one: exclusionary violence. The ideologies at play behind

this will be addressed in the following.

4_Conclusion: Authoritarian (Neo-)Liberalism — Exclusionary Equality

Bringing together the arguments developed here, it can be seen that the discourse about
migration triggers a rethinking of “cultural self-interpretation.” Seen from a historical
perspective, (the discourse on) migration has played an outstanding role at various
points in time, when it served as outlet for social tensions. Especially from 2015 on-
wards, we can observe a new prominent task of invocations of the dangerous migrant
in the rise of authoritarian movements and parties. For the demagogues, this field is so
appealing, as it can serve in their narrative to personalize the crisis, frame it as “refugee
crises,” when they actually mean their crisis of control. It appears as the flipside of
politics of liberalization in Europe e.g. with the construction of the Schengen area and
the freedom of movement within its borders. Especially with the breakdown of the
Dublin-System in 2015 that allocates migrants to the state they first entered, authori-
tarian movements saw a “dilemma of control” that they framed as a dilemma of secu-
rity, as a threat to the irrationalisticly defined community.** That is to say, the super-
structure of current societies is drawn into a new dispute, a struggle for interpretation
that is mostly detached from other relevant areas such as economic contradictions. This
violent and exclusive discourse is not new and is not external to liberal or neoliberal
concepts, but is evolving out of them. The argumentation should have shown that law
and rights are not just a medium, a secondary or supplementary instance dealing with
rising populism, but that, at least to some extent, it can be analyzed as one source of
this emerging discourse. For instance, the rule of law, based on individual rights, is
being reinterpreted as an instrument of law and order politics might sound structurally
familiar from what Adorno and Horkheimer called the “Dialectic of Enlightenment,”

where the aim of overcoming domination introduces new structures of repression.**
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The argument this paper presents is largely based on a discourse carried out by Crit-
ical Theorists in the face of emerging fascism in Germany in the first half of the 20™
century. With Wendy Brown and other examples brought forth by Max Pichl, the rele-
vance of those arguments today has been touched. Still, there is scope for further anal-
ysis, as the arguments developed by Marcuse and Horkheimer correspond to a certain
social, political and economic situation that is not simply to equate with today’s situa-
tion — first of all, as the importance of including the economic and political structures
has been demonstrated. Therefore, we need to consider further that Fordism as preva-
lent mode of production has been superseded in the post-war era, as well as the current
situation cannot be identified as an era of pure liberalism (if that ever existed) or of
modes of state capitalism that Horkheimer and Marcuse saw arising. Hence, one must
ask what this analysis can tell us for Post-Fordist neoliberal societies. On the other
hand, ideologies have changed. The mythical, irrational foundation authoritarian move-
ments base their theory on might show parallels to the spirit of earlier forms of author-
itarianism, yet, there are elaborate concepts in the current discourse that offer forms of
identification in particular ways, that have to be taken into consideration. All of this
can only be sketched in reference to the ideas that are focused on here, so that this study
can provide no more than some groundwork for another analysis to come.

If we look at the political situation, the main difference of course between the time
of the analyses of Horkheimer and Marcuse and today is that there is a fragmentation
of sovereignty, especially in the European Union, which this paper has explored. While
“authoritarian liberalism,” a term coined by Hermann Heller, that signifies the twofold
treatment of liberalism by authoritarian movements in the 1930s — blind towards eco-
nomic liberalism, critical towards the liberal superstructure — by promoting an author-
itarian state, directly catered the liberal-economic needs, today’s authoritarianism ap-
pears at least partly as reaction to neoliberal rule. The neoliberal decrease of the welfare

43 seems to

state and “the weakening of national, state-centered economic sovereignty
be what authoritarian movements want to respond to. Yet, the economic strand is just
part of the construction of the problem, not of its solution, which is fantasized in a
simple way back to the nation-state, disregarding the global economic entanglements
that have evolved. In the post-war era and in some states even from the early 20™ cen-

tury onwards, there could be observed a development that might be signified by an

increase in the politics of welfare state in many nations, that was subverted in the 1970s
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and 1980s. While at first the status of the political was enhanced and it apparently
gained control over the economic field, the neoliberal turn brought a decrease in the
“state-centered organization of social life.”*® Again, the feelings of atomization, pre-
carization, or loss of control are, at least with some right, attributed to the neoliberal
rule, as they were to liberalism in the 1930s. And although the economic situation got
much more complex, the response seems to be the same: a turn back towards identifi-
cation in the national community, an abstention from effective economic policies, and
the demand for a strong state to foster the integration and social cohesion. So, instead
of bridging the gap in the social analysis, and viewing the different dimensions together,
the gap is rather intensified. A lack of material analysis and the disregard of economic
and structural problems is ascribing even more weight to the cultural part or the struggle
about self-definition.

On the ideological level, we can find this idea of re-nationalization in a particular
way. Here some kind of re-culturalization of social conflicts can be observed that might
be traced back to efforts of new right-wing movements to use the political-economic
cracks that are broadening for a re-interpretation of the self-description of the society.
Not the liberal, open values of society build the framework for identification here, but
a narrative of the national community as a community by destiny. In their own self-
description, these movements play with both, the liberal and the mythic parts of iden-
tification. They claim not to be racist or exclusionary but refer to “naturally” given
situations where peoples have to be sovereign and to be this, they have to be steady.
Peoples here are defined ethnically, not politically, and in their narrative, those move-
ments describe themselves not as xenophobic, but as tolerant in the sense that they
accept all peoples in their allegedly “natural” place. As Etienne Balibar puts it: “It is a
racism whose dominant theme is not biological heredity, but the insurmountability of
cultural differences, a racism which, at first sight, does not postulate the superiority of
certain groups or peoples in relation to others but ‘only’ the harmfulness of abolishing
frontiers.”*’ New right-wing movements coined a term for this pseudo-defensive form
of racism that shows their contradictory relation to liberalism. Calling the aim of their
theory “ethnopluralism,” they hide their racist views behind liberal terms such as tol-

erance or directly: pluralism.*® Next to the concrete political-economic relations, a
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closer look to those ideological conceptions would be necessary to stabilize the pre-
sented argumentation in their power to explain current developments in the reinterpre-
tation of (neo-)liberal reason and its violent effects.

What can already be said, concluding from the developments analyzed here, is that
re-emphasizing the political content of liberalism, the formal and rational aspects
against the mythic narratives of populist movements might be valuable to condemn
certain developments of rising violence and exclusion in the contradictory field of cur-
rent political discourses. It might help to defend rights, even in their problematic form
that fosters moments of domination as pointed out above. Adorno points towards this

from his experience, when he says that anyone who

has had experience of what the world looks like when this element of formal
equality is removed — from the legal system, let us say — in favor of specific sub-
stantive values that are asserted in an a priori fashion, he will know from his own
experience, or at the very least from his own fear, just how much of humane value
resides in this concept of the formal.*

Yet, at the same time, a critique of liberalism that provides the base for these discourses
to emerge is also necessary. Especially in the field of migration politics that triggered
or at least gave a massive raise to the authoritarian movements, one can assess how a
shift in the “cultural selfinterpretation” of the society is developed or how liberal con-
cepts such as the rule of law are re-interpreted. Showing how this limitation to the
effects of the ‘superstructure’ constructs scapegoats instead of analyzing the political-
economic foundations of the social problems can be perceived as the task, a critical

theory, as conceptualized by Horkheimer in the early 1930s, demands.

5_Different Claims of Insecurity

I am returning to what I started from: German real politics. After the violent death of
George Floyd in a police operation in May 2020, a new wave of protests and abolition-
ist claims developed not only in the US but worldwide. As well in Germany the discus-
sion about “racial profiling” and police violence gained new strength, claiming that
marginalized groups and especially People of Color face insecurity that cannot be rem-
edied by more police or stricter laws, but that points towards structures making those
institutions part of the problem. After activists and even prominent figures in the gov-
erning parties and in government — like the Minister of Justice, Christine Lambrecht

— promoted the idea of carrying out a study about the problem of “racial profiling,”
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said Minister of the Interior, Horst Seehofer claimed that a study like this would not be
necessary. >’

Summing up: This paper does not argue that Seehofer is part of the extreme right-
wing new authoritarians that promote concepts such as “ethnopluralism” and it is far
from aiming at identifying the current resurge of authoritarianism with German fascism
in the 1930s. But, as laid out, it seeks to keep track of the role that law and liberal
arguments play in the stabilization of authoritarian claims and vice versa, how those
claims find legal expression. Paramount to those trajectories in the social and legal
structure are moments of the “cultural selfinterpretation” that Dubiel described refer-
ring to Marcuse. And there, one can see how the right-wing advances find their way
into the dominant discourse, which role migration politics play in the narrative and in
the material legal procedures, the production of the “other” and a channeling of discon-
tent into ways that reproduce and not challenge the status quo. The diverging treatment
— appraisal of some “perceptions of insecurity,” while there is a demotion of others —
has to be regarded in relation to the inner contradictions of liberalism set out above.
Where they do provide a basis for stabilizing the status quo and strengthening the in-
stitutions — project sovereignty — they are taken serious. Where they call for funda-
mental change, they are privatized as singular concerns that are not even worth re-
searching. The reflections in this paper might indicate why and how this imbalance in
the weighing of insecurities is structurally bound to the (neo-)liberal discourse.

Appearing as a critique of neoliberalism, the right-wing discourse basically is
limited to shifting the perspective. While insecurities produced by cutting back social
welfare politics, by privatizing structures and by defending the latter with an ever
growing security sector, the pseudo-rebellion unveils itself as being part of the neo-
liberal agenda. At least it takes part in its stabilization by fighting some (selected)
symptoms and not the causes by prioritizing security. In an analogy, Lowenthal and
Guterman invoke the picture of a skin eruption: while a doctor would try to find its
causes, the first intention might be to scratch the skin, which would even further irritate
the wound and stabilize the problem. For today’s demagogues the same would be true
as what Lowenthal and Guterman diagnosed for their time: “The agitator says: keep

scratching.”!
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