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The Juridical Voice of Literature: A Perspective on Lit-
erature’s Entanglement with Normativity

_Abstract

Based on the logic of the Lacanian mirror paradigm, Pierre Legendre claims that every
culture needs to create a metaphysical entity of Reference, for the sake of the legiti-
macy and validity of its normative system. This entity disguises the abyss at the core
of culture and legitimates it by staging itself as its origin. As such, the Reference not
only authenticates individual and cultural subjectivity, but also becomes the founda-
tion of law. Given that Legendre attributes a fundamental role to aesthetics in the cre-
ation of this entity, my essay will identify the role of literature in this respect, arguing
that, on the one hand, literary texts help confirming the readers’ attachment to a spe-
cific order of Reference, i.e. of normativity and imagery. On the other hand, my essay
claims that literature also has the capacity to reflect on the basis of cultural normativity
and to unveil the contingency of normative truths. This results from what I call the
cultural structures of testimony. Thus literature unleashes emancipatory forces with
regard to a culture’s normative system. The essay tests this hypothesis by analysing
E.T.A. Hoffmann’s The Sandman, a narrative that because of its play with the catego-
ries of fiction and reality is particularly salient.

1_Introduction

The most important fact of law is making humans
subject to representation.’

This quotation from the French legal historian and psychoanalyst Pierre Legendre com-
prises the most central elements of his unique approach regarding the relationship be-
tween law, aesthetics, and the subject.” According to Legendre, the legal system of
culture can only be effective if it is based upon an aesthetic fundament, in other words,

»3 establish a realm representing

if “music, [...] poems, [...] choreographies and rituals
the origin of law, i.e. making it visible and speakable and thus seem valid and legiti-
mate. At the same time, it is this interplay of aesthetics and law which, according to
him, enables the subjects to adhere to the system of culture: by being offered images
and words, the subjects can relate to it in both the irrational and rational dimension of
their being, they find themselves represented within the cultural system, and are thus
enabled to constitute their culture-specific identity.

In what follows, I would like to argue that literature plays a crucial role with regard
to this interplay of law and aesthetics. This, I claim, is on the one hand due to the nature
of literature, which features exactly those structures that — according to Legendre —

form the basis of both the legal system of culture and the human’s subjectivity: a nor-

mative setting of relationality — here: scripture —and a realm of culture-specific imagery
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— here: those images hidden in the text which are brought to life within the reading
subject. During the act of reading, the reader finds herself or himself addressed in both
those dimensions that situate her or him within the normative system of culture; more-
over, and by speaking to the realm of imagery within the reader, and by thus connecting
it to the cultural imagery, literature substantiates the very aesthetic dimension that, ac-
cording to Legendre, law refers to for the sake of its validity. It contributes to the shap-
ing of the fundament of what he calls the Reference and at the same time fortifies the
subjects’ attachment to it.

In order to corroborate this hypothesis, I will sketch out the main features of Legen-
dre’s cultural anthropology, which he calls dogmatic for two reasons: first, to point out
the fact that the ultimate legitimation for culture is and has to be staged as unquestion-
able, in order to veil the fact that it is but a trompe [’oeil; and secondly, because the
setting up of this ultimate legitimating entity is achieved through aesthetic means — in
the sense of the second semantic field of the word dogma, namely “tributes, embellish-
ments and decoration.” In a second step, I shall turn my attention to the role of litera-
ture in the aesthetic production of a given culture and set this process against the back-
ground of Legendre’s theoretical approach; more specifically I shall connect the role
of literature to his conceptions of alterity and representation, his identification of the
function of the so-called interpreter, as well as to his focus on the concept of text. The
hypothesis about the emancipatory and normative power of literature that is developed
here goes beyond Legendre. It will be tested out by using a specific concept of “the
witness” which I will develop through a combination of aspects of both legal and liter-
ary contexts of testimony in order to then examine the ability of literature fo undo law.
A fourth and final section of this essay is devoted to demonstrating this approach in an
analysis of the story The Sandman by E.T.A. Hoffmann. In my view, as a piece of
fantasy literature whose explicit goal is to make it impossible for the reader to distin-
guish between fiction and reality, this narrative is particularly suitable for the analysis
I’ll be undertaking: The “tension between openness and mystification,” which is often
said to be the reason for the lasting fascination of The Sandman, touches in a specifi-
cally inspiring way upon the dogmatic-anthropological conceptualization of the rela-

tionship between fiction and reality, or between normative and aesthetic fiction.
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2_The Central Principles of Dogmatic Anthropology: Alterity and Representa-
tion — The Mirror Paradigm

The human being is a legal being — a homo iuridicus. This is the basic thesis of Legen-
dre’s dogmatic anthropology and, according to Legendre, the human is introduced to
law via three different elements that constitute the “human material”: the word, the
image, and the body. Here, Legendre’s intellectual debt to Lacan becomes evident, as
he draws upon the latter’s mirror paradigm to explain how this introduction into law is
taking place through two steps at the beginning of the human’s life: the child’s first
glimpse in the mirror, involving, according to Lacan, the identificatory assumption of

the “total form of the body”*

as reflected in the mirror, and the moment of language
acquisition.

For Legendre, these two moments are especially significant, to the extent that they
both contribute to the creation and acceptance of normative relationships which ulti-
mately prove, for him, to constitute the basic structure of the normative system of cul-
ture in general: the relationship between the child and its mirror image; and the rela-
tionship between the word and the thing, the signifier and the signified. To demonstrate
to what extent the logic of these relationships serves as basis for Legendre’s conception
of the institutional system of culture, I shall first elaborate a bit further on Lacan’s
proposition.

Lacan in particular has drawn attention to the relationship between the child and its
image in the mirror as a relation of fundamental significance for the constitution of the
subject. Lacan explains that the moment of self-identification also entails a distancing:
the child looking into the mirror must accept that what it sees in the mirror, i.e. some-
thing external to itself, is itself. It therefore becomes crucial to bridge this distance, a
distance that necessarily implies a chaotic and unsettling dimension. According to La-
can, this bridging is achieved through the intervention of a parental Third, “who is as-
sisting the child”’ and confirms that what the child sees is indeed itself: Yes, that’s you.

In Legendre’s interpretation, however, this moment goes beyond the purely familial
dynamic of subject formation. On the one hand, through the process of linguistic con-
firmation, the child enters language, the primary normative system of culture. On the
other hand, the subject is never merely a ‘you’ or an ‘I’; it is always a ‘son’ or a ‘daugh-

2

ter,” a ‘pupil’ and a ‘club member’ etc. The first look in the mirror is thus also the

moment in which the subject enters into the institutional order. Following the Roman
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formula of “vitam instituere,” Legendre calls this moment the institutional establish-

ment of life or the “second birth.”*

The relationship of the child to itself, and at the same
time the “abyss™ which opens up at the basis of this relationship, thereby become em-
bedded in the normative institutional structures of culture. Thus in Legendre’s perspec-
tive, this primal relationship of the subject to its mirror image can be seen as a blueprint
for all institutionally related positions of the subject in society, for the roles and masks
that are offered to or imposed on it by cultural institutions during its lifetime.

Yet the question arises of who or what entity functions in these subsequent relations
as Third, that is as the witness who confirms and legitimates. The problem of the need
of a guarantor on the cultural level becomes particularly obvious in reference to lan-
guage: who or what can confirm that the link between the word and the thing is ‘true’
and valid, and that everything that is presented as a given norm is true?

Clearly an abyss also underlies the normativity of language, the abyss of contin-
gency, an abyss that, according to Legendre, underlies all normative relationships in a
culture in the same way that it underlies the individual’s relationship to itself in the
mirror. This abyss has to be filled or bridged in a way that legitimates the total institu-
tional network of relations and beliefs in a given culture. Culture, in Legendre’s terms,
is a politogenetically established community that is based upon common “founding
images” and a geohistorically specific handling of the “anthropological material”'® —
and it is in the light of this logic that he claims that each culture needs to establish a
third point of authority, through imaginal and linguistic means, that fulfills this neces-
sity of bridging. In other words that confirms, attests, and empowers the culture both
in its identity and in that same culture’s function of confirming, attesting, and authen-
ticating all the relationships inherent in it. In this context, Legendre develops the con-
cept of Reference.

He explains that every culture creates the fiction of such a third entity, the Reference,
with regard to which it can claim that its normative settings, its institutions, laws, and
definitions, are ‘true’ and valid."' In the case of “Western culture,”'? for example, nor-
mative settings refer, for the sake of their legitimation, to God, the State, or the People
etc. The Reference is thus an abstract, metaphysical concept, in the name of which a
culture speaks and confirms its own identity as well as that of its subjects. This is the
authority that pronounces judgement, that is able to speak the cultural ‘Yes, that’s you,’

and thus in the last resort fulfills the function of final guarantor of the culture. However,
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it is only able to fulfill this function effectively when the subjects of the culture believe
in it, that is to say are attached to it also through the irrational dimension on which their
own subject-structure rests. In order to do this, the culture must make this authority
visible, speakable, and lovable, and it does so by deploying the aesthetic — i.e. the
means to touch both the irrational and rational realm of the human being, or in Legen-
dre’s words: the means to “fabricate the link between the inner fantastic dimension, the
dreams and phantasms, and the world of the materiality of things which each individual

needs to live in.”"?

In this very capacity, aesthetic products are, in Legendre’s perspec-
tive, able to address the realm of desire, love, etc. in subjects and thus to channel them
in the direction of the Reference. They are thereby revealed to be an essential prereq-
uisite for the force with which the validity of law is asserted.

In addition to the alterity that derives from transferring the logic of the mirror to the
cultural level, Legendre finds representation, as inseparably interwoven with alterity,
to be the central logic of the structure of human existence in culture. By way of the
formula in the name of, he refers on the one hand to legal representation, i.e. agency,
which he understands to be essential for both individual and cultural speech, or identity
structure: according to him, the “most abstract idea of law is the idea of representation
itself. Somebody else speaks instead of me, represents me, and what is said is still
me.”'* On the other hand, the meaning of the idea or depiction, i.e. the pictorial repre-
sentation, of an idea or an object is hidden behind the concept of “representation.” Thus,
from Legendre’s point of view, these two semantic fields become one when it comes
to supporting the (alterity-based) identity construction both linguistically and pictori-
ally: “Images exist only if they have been linguistically authenticated, mirrors must

speak in order to be able to reflect credibly.”"

The subject’s position within the nor-
mative order of law, which is mediated to him or her by language, cannot do without
reinforcement through images, and vice versa. It is the task of the law to organize this

connection. On this, Peter Goodrich says:

Itis [...] to the system of images (systema simulationis) that the subject adheres,
and, in its role as inaugural speech, law is the medium through which the subject
sees in the image the institutional or political fate of the soul: being a subject is in
classical terms becoming a mask, a shadow of shadow, a fleeting simulacrum or
image amongst images.

This institutional mask ties the subject to itself and, at the same time, to the Reference

of a culture; and thus the identity of the subject proves to be triangularly structured.
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The abyss that appears both in the mirror and in language is filled by culture, by a
visible and speakable Third, which, in its authenticating function, becomes indispensa-

ble to the constitution of subjectivity.

Interpreters
According to Legendre, the establishment and mediation of this metaphysical author-
ity, the Great Third, is the task of so-called interpreters who, by using images and
words, stage the “theatre of attachment,” as Goodrich explains. Culture is thus an “issue
of the mask or role or identity that will bind the individual to law.”"” According to
Legendre, this task of interpretation was traditionally handled by jurists in the Roman-
Christian tradition of the West. Thus as Goodrich glosses Legendre: “The function of
the interpreter, the lawyer was and is that of making the truth visible [...], to provide
an image of what could not itself be seen.”"®

However, according to Legendre, artists, too, play a crucial role when it comes to
making tangible the triangularity of human existence: art, in Legendre’s sense, is the
means through which society implements the “structural constraint [...] of accepting
the unspeakable” '’; an acceptance that is ensured through the work of the artists who
are able to sense the nature of this primary source of cultural identity and to give ex-
pression to it in their work. By virtue of their work, through their “poetic celebrations

20
of Reference,”

they contribute to “the societal staging of the foundations of image
and language.””' Speaking in mirror-logical terms: by fictionally reproducing the
world** aesthetic products not only provide the institutional system of culture with suf-
ficient specular material, but also serve as “protective wall”* in the culture’s subjects

confrontation with the world, in the last resort with the abyss.

Text as Pictorial Montage

If one now asks what role literature could play in the definition of aesthetics that has
been proposed here, Legendre’s dealing with the concept of emblems comes into focus.
With reference to the tradition of heraldry and the use of legal emblems,** Legendre
points to the power of the interplay between word and image that was used in law and
through which, according to him, an actually empty place is “indicated” and thus “pop-
ulated.””® In other words, and following the logic of triangularity, word and image refer
in the body of the emblematic text to the sacral place, which serves as Reference. It is

in the interplay of word and image that the emblematic textual body not only represents
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and incorporates the law, but also speaks — in the sense of the mirror logic — to the
irrational dimension within the subjects, “elicits their love,”*® and thus stages the same
dynamics as the subjects’ confrontation with the “self-image [that] appears in the mir-
ror.”’

On the basis of this emblematic logic, Legendre starts to conceptualise the text as a
pictorial montage, an approach which is essential to my hypothesis of the juridical voice
of literature. Through the example of the technology of printing, Legendre draws an
analogy between the “mirror-image relation of letters and paper” and the one between
the text and the reader.”® In this perspective, the “printed page,” just like the image,
integrates into the specular structure, by confronting the reader as if'it was occupying

2% Accordingly, it is precisely through

“the place of the other who in the mirror is me.
the confrontation with the printed text that the “fundamental as if” lights up — the bearer
of human existence, to which “[a]ll forms of art” are subjected.’® Thus the encounter
with the printed page speaks to all three tracks of the above-mentioned identity con-
struction — word, image, and body. Analogously to the mirror experience, it mobilises
both the symbolic and the imaginary orders of culture and thus creates a graspable body
of representation.

Yet how does this interplay of aesthetics and normativity work in the context of the

literary text, i.e. to what extent is the literary text capable of mobilising normativity?

3_Literature as Normative Entity
To repeat, for the subject, the task of aesthetics entails “taming an inner universe, a

chaos which is ignorant of the principle of non-contradiction,”'

the very basic princi-
ple which law, on the contrary, is based upon. Law, in that sense, is the means to ensure
the subject’s separation: by (linguistically) bestowing the subjects with a specific civil
status, it offers them a mask and role, a place within the institutional system. By virtue
of this institutional attribution, the subject achieves to constitute its identity and expe-

’93

riences itself as being part of a “law which goes beyond it.””* Law is the means to

»33 into society, not only by forbidding the subject to melt with its own

“inject the limits
self-image, to feel omnipotent, to create its own system of meaning and sense; but also
by embedding the limits of human nature into a coherent system of meaning shared
with others, into a system of rationality — and in that, it necessarily relies on aesthetics,

e.g. legal rituals and the imagery that shapes the institutions of culture.
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Art, on the contrary, by speaking directly to that realm within the subject that is the
place of narcissist desire, the desire to overcome the separation reminds us of the ficti-
tious foundation of those institutions and normative settings which results from the
very fact of their dependency on aesthetics. It reminds us of “our unspeakable ties,
those strings of fiction by means of which the institutions are holding together.”** At
the same time, it contributes to their legitimacy and validity. By integrating itself into
the specular logic, it offers images and words for representing the Reference at the
institutional-societal level, and thus occupies the dimension of the uncanny and un-

speakable that opens up at the moment of the individual look into the mirror:

We experience the omnipotence of the aesthetic without noticing it: it is based on
the belief in images. Again and again we encounter the extraordinary dimensions
of the mirror dogma. Whoever creates an aesthetic work participates in the societal
manoeuvring of the mirror and thereby in the control of identity on the cultural
stage. Art is an offer of identification, not a theoretical conclusion. Starting out
from a stage which has a separating function like the mirror, it addresses the Nar-
cissus within each of us, and does so in the mode of the symbolic.”

Due to its written nature, literature has a special position in the aesthetic production of
culture. Basing itself on the specular logic described above, writing stages the aesthetic
repetition of the gaze into the mirror. Being essentially based on the linguistic-norma-
tive structures of alterity, it puts itself in the place of the Other, in which the reading
subject may recognize itself and thus feel confirmed in its identity.’® The literary text
therefore becomes a culturally specific medium for the individual identification process
and, given its inevitable link to the cultural order of imagery and discourse, it recon-
firms — through the act of reading — the subject’s inscription in the order of Reference.

Because the writer himself is equally institutionally embedded in the order of Ref-
erence, the literary text can primarily be conceived of as a direct expression of the
Reference, and thus also of the normative order of culture. Both word and image mirror
the structure of culture, i.e. not only its linguistic-normative structure, which embeds
the subject into culture institutionally, but also the veil by which it fictitiously-figura-
tively covers the abyss in order to ensure the imaginary attachment of the subjects (and
their desire) to the Reference.

However, as Legendre points out when referring to Burgos, aesthetic production is
never a “slavish reproduction of law.”” Literary-poetic fiction is not only embedded in

the normative order of Reference, but it also plays an essential part in shaping the struc-
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ture of the aesthetic fundament of normativity, by way of its ability to create an “addi-

tional reality.”®

It does so by means of a dimension which Legendre calls the “under-
side” of culture. Just like the individual unconscious, this underside is the invisible,
irrational dimension of culture which arises in the attempt to bridge the abyss of human
existence, finds its culturally specific expression in aesthetics and bestows the visible,
rational construct of society with a deeper meaning, with a “veneer of humanity,”*’
thus assuring the subjects’ adherence to the system. Literature, as explains Schmitz-

Emans, has the potential to reveal the invisible “behind the visible,”*’ i.e. to “bring [...]

to mind in the present that which is not present.”*'

However, this capability, according
to the logic described here, goes far beyond the “hallucinatory-evocative”** nature with
which it is commonly associated.

Seen from the point of view of its structure, the literary work can be described as
the interplay of word and image, of the symbolic and the imaginary, within the written
body of the text. As such, it encounters the reader as a language-supported and cultur-
ally authenticated form of identification. Thus, in the end, literature reflects on the
structure of the identity creating foundations of culture, i.e. the structure of that fiction
which, as in the name of, lies behind culture constituting aesthetic production and the
normative order. It thus stages the structure of the hyper-mirror® into which the mon-
umental subject of culture looks in order to constitute her or his own identity. Thus the
non-present we become aware of in the present reaches into a dimension which even
transcends fiction, to the level behind fiction, i.e., into the abyss of human existence.
Thereby, it ultimately reaches into a realm that is the chaotic foundation of human or-
der. As a “rule-governed entity,” the literary word-image work of art thus enables the

2944

“experience of what transcends every order.”” From Legendre’s point of view, the

structure of Reference can be experienced here, in the sense of that transcendence

% and which nonetheless

which Gérard Raulet describes as “enigmatic and chaotic
rests at the origins of the cultural order. As an unspeakable authority, the Reference
guarantees the representational logic of language, as a chaotic one, it guarantees the
order of culture.

This realm is the one where, in Legendre’s words, the “principle of non-contradic-

746 and where the

tion” is not valid; namely “the unconscious stage of the subject
(dis)order of desire rules. It is there that the subject’s attachment to the image has its

origins. Its inherent forces must be tamed or hedged in, both at the cultural level and in

10



On_Culture: The Open Journal for the Study of Culture
Issue 3 (2017): Law Undone

www.on-culture.org
http://geb.uni-giessen.de/geb/volltexte/2017/12999/

the literary context, so that it does not endanger the existence of the (reading) subjects
of culture as in the case of Narcissus — who fell for his own self-image, lacking the
entity that could ensure and mediate the separation between himself and his specular
representation. Thus from the safe protection of its written-ness — i.e. the normative
structure of language as well as the institutionally and normatively posited structure of
literary categories —," the literary text formulates that entity which veils the abyss of

48 -
99 lt

culture in its word images. However, at the same time as a “window on the chaos,
points beyond the abyss, to its place of origin, that realm from whence there emerges
the normative order, the principle of Reference which makes reason possible.

Literature is characterised by the normative use of its word-image-body structure in
the service of fiction. It is the aesthetic medium which is capable of staging a dialectic
between formlessness and form; this occurs not only structurally and internally within
the text but also through the encounter with the reader. It has the ability to open the
valves and thus release the power to feel the boundaries. As the key representative of
alterity, it takes into account the realm where normativity and chaos melt into one an-
other to constitute culture, the realm where that “which transcends every order” be-
comes the source of order.* Because it is structurally attached to the order it has itself
co-created and because of its specific position, literature thus becomes the point at
which a dialectic between the constitution of the Reference and its subjects occurs. The
relation between the subject’s word, image, body, and the founding Reference’s word,
image, body runs via the triangularity of the word, image, body of the literary text; the
latter thus becomes the burning lens at the position of the mirror whose power may
function in both directions. In this way, literature is on the one hand capable of assuring
the subject of its embeddedness in the normative order of Reference; on the other hand,
it is able to create a moment in which the reader can gain direct access to the logic of
Reference. By giving a voice to the chaos, the literary text thereby provokes, within the
reader, a glimpse of the emancipatory possibility to destabilize the Reference.

On the basis of the structures named above, I may as an initial conclusion propose
the following thesis: literature is necessary in order to connect the subject to the dog-
matically staged law of a culture. Where law, as mentioned above, guarantees the spec-
ular separation, and needs, for the purpose of its effectivity, to veil the fictionality of
its fundament, literature embodies both the normative necessity and the aesthetic fic-

tionality lying underneath. In its encounter with the reading subject, it attaches the latter

11
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in her or his speech, specular reflection and desire, to the dimension it has staged and
from which law originates. Homo iuridicus thus always implicitly proves to be a homo

literaricus.

4_Structures of Testimony
If we now wish to investigate the emancipatory power of literature further, that is to
say its ability to temporarily ‘undo’ law and its effectiveness in exposing its fictional
foundations, it is necessary to examine what is, according to Legendre, the fundamental
structure of the order of culture, of subjectivity, and of human existence in general,
namely the triangularity whose validity, as has been shown, comes to bear equally on
the relationship between literature and the subject and also between the subject and the
Reference. In this context of the active, powerfully effective role of literature the con-
cept of witness is particularly relevant. It applies not only to the legal and literary con-
text but also to the logic of the mirror and thus to the fundamental paradigm of Legen-
dre’s theory.

To get to the core of the concept of witness that I want to use in my analysis of
literature’s role with regard to law, let me first turn to the traditional model of testimony
in law. According to Sibylle Schmitt, testimony in law has traditionally been charac-

30 Relationality is thereby revealed to be a fundamental

terised by a “dyadic structure.
structural element of testimony: in order for something that has been observed to be
counted as true by a witness, another person is needed; this is a guarantor, who vouches
for both the truth of the observation and the competence of the witness.

The complexity of the relationship between witness and guarantor is explored fur-
ther by Schmitt, who explains that “there always remains an unbridgeable gap between

3! The validation of what has been attested to rests on the

the witness and the listener.
acceptance of something alien, an intangible, chaotic element that through the agree-
ment of witness and guarantor is integrated into a structure of meaning. In the last resort
this is a matter of whether the element becomes the object of the testimony or only
comes into being as such. Thus the dyadic structure turns out to be a triangular constel-
lation in the end. Any judgement on the competence and truthfulness of the witness has
to be made in relation to the element that introduces something alien into the relation-

ship between the witness and the guarantor.

12
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In a very similar vein, literary studies assert a logic that reminds us of that between
witness and guarantor to describe the relationship between the text and the reader or
the author and the reader. As Walter Schmitz writes, “[t]he reader who vouches for the
witness writing is himself called to the witness stand,”? in other words, the written text
only comes into being as literary — fictional or factual — text in the encounter with the
reader who witnesses the — fictional or factual — testimony produced by the author.

Corresponding to this analogy, approaches that are developed with reference to fic-
tional and autobiographical texts in the context of both legal studies™ and literary stud-
ies reflect a logic similar to the one that Legendre describes as pertaining in the rela-
tionship between subjects and culture. Thus, with reference to the question of the fic-
tionality or authenticity of texts dealt with in legal contexts, the respective judgment
usually draws upon a “silent understanding” between the author and the reader “that

9954

the text is [or is not] suspended from the requirement of verifiability.””" Likewise, and

with regard to literary theory, Wolfgang Iser speaks of a “contract between author and

55
reader”

which, according to him, is only possible due to specific and “historically
varying” signals within the text that “denote that [the literary text] is fictive.”>® In both
cases, i.e. in the case of legally authenticated testimony and in the case of fictional
production, the decision for or against authenticity or fictionality depends on an inter-
action between author and reader, who, by their agreement, refer and attest to a specific
framework of meaning.

This corresponds precisely to Legendre’s conception of the subject’s relation to it-
self and to its culture: the subject is always verified as true or attested to by the inter-
position of a third person as guarantor and thus ultimately by the Reference as guarantor
of the whole cultural system. At the same time, the explosive potential of this process
of guaranteeing and legitimizing becomes all the more clear when we recall that the
authority that represents the system of reference in a culture and decides on the truth or
fictionality of its legal and aesthetic elements must itself be conceived of as fictional,
that is as an entity that is created by using mythological and aesthetic means. In view
of this, that is in view of an understanding of culture as an aesthetic enactment of a
normative order which is legitimated in the name of a fictional authority, it would ulti-
mately be logical to distinguish between a fiction that is accounted as normative, i.e. as
valid, given, or true, and a fiction that is aesthetic or is dismissed as delusional, instead

of distinguishing between fiction and reality.
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Bearing this in mind and taking into account the hypothesis that the foundation of
law and subjectivity has to be imagined in aesthetic terms, the role of literature reveals
itself to be correspondingly embedded in the logic of testimony. And yet, because of its
function, on the one hand, to act as a witness, that is as a medium that both generates
the Reference and attests to it, and on the other hand, to reflect on the relationship
between subjects and culture, by offering culture-specific words and images through
which the subject recognises itself and its position within culture, literature is under
certain circumstances able to expose the precariousness of the underlying legitimizing
structures of culture: by subverting its function as witness, by disrupting the normative
literary structures, by laying bare the contingency of the habitual interplay of words
and images, it is able to incite its readers to question the mise en scéne that is offered

to him, not only the literary one, but at the same time that of culture and its normativity.

5_Exemplification: E.T.A. Hoffmann’s The Sandman

In order to illustrate this process, I shall now turn to an investigation of the story The
Sandman by E.T.A. Hoffmann. First, the author of the story, E.T.A. Hoffmann, comes
into focus, who proves to be an interpreter of a special kind from the perspective of
dogmatic anthropology. He acted as “a universally gifted artist, musician, jurist and
author, whose fantastic stories and Romantic literary fairy-tales had a decisive effect
on world literature.”” In accordance with my earlier argument, he is therefore an in-
terpreter in both the legal and the aesthetic senses of the term.

Secondly, the above mentioned “tension between openness and mystification™® ren-
ders this story specifically interesting for a dogmatic-anthropologically based analysis,
in that it is, as fantastic story, part of the romantic era: taking a closer look, we find that
Legendre’s dogmatic-anthropological approach exhibits a close proximity to romanti-
cism and its essential assumption that “reality is only skin deep, and that underneath is

a world that can be shaped by human desires™’

—an idea we find in Legendre’s theory,
too, yet with a more specific relevance to law in that it is this very world underneath
that, according to him, shapes the visible reality, the law and thus the cultural system.
And it is the idea of fantasy being “romanticism unleashed” ® that shows why a fan-
tastic story, such as The Sandman, is of specific interest to the claim that literature not
only has a purely reflective, Reference strengthening, function but can achieve to dis-

turb or question it in its fundamental structures. That this is here the case is suggested
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merely by the fact that The Sandman has retained its significance and continues to pro-

voke many contradictory interpretations:

No other story by Hoffmann — and no other Romantic story — has been so fre-
quently interpreted in recent years as this night-piece that was little valued by
Hoffmann himself or his contemporaries, from Jean Paul to Ludwig Tieck.”!

To start with, I should like to give just a brief outline of the plot: E.T.A. Hoffmann’s
Romantic tale The Sandman was first published in 1816 in the collection “Night-
pieces.” It features the student Nathanael and his meeting with the sandman, or the
latter’s supposed doubles. In the context of the correspondence between Nathanael and
his friends, the brother and sister Lothar and Clara, Nathanael gives a retrospective
account of an episode in his childhood in which he became the victim of physical abuse
by the lawyer Coppelius, whom he identifies as the sandman. This situation forms the
background of the grown up Nathanael’s experiences, during the course of which the
sandman meets him again in other guises. When Clara, in her reply to Nathanael’s first
letter, challenges his view of things as a superstitious belief in ghosts and as the product
of a pathological mental state, Nathanael insists on the reality of the events. Nathanael’s
subsequent development is described from a mainly (fictional) authorial point of view
in a first-person narrative addressed to the reader. Ultimately it is the reader who is
required to provide a judgement on the validity of Nathanael’s claims. However, be-
cause of the absence of any unambiguous system of reference, a definite judgement
proves impossible. The story ends with Nathanael leaping to his death from a tower.
Of central concern for the purposes of the investigation attempted here is the oscil-
lation between authenticity (or reality) and fiction; this presents the reader with a deci-
sion that it is virtually impossible to make. Correspondingly, in the present context,
what is of particular importance is the question of the relationship between the text and
the reader — a relationship whose usual structure is subverted by the “disturbing author-
ity”® of the first-person narrator. By directly addressing the reader within the frame-
work of the text, this narrator supposedly breaks open “the closedness of the text [...],
for the reader is outside it. But by being addressed by the narrator, he is, in the fiction,
taken inside it; the reader reading the text encounters himself in the text, he becomes,

as it were, caught in the act of reading.”®

This impression is intensified by the demand
that the reader should become the witness, or rather the guarantor to authenticate what

64
has been seen:
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Perhaps, dear reader, you will then believe that nothing is stranger and madder
than actual life; which the poet can only catch in the form of a dull reflection in a
dimly polished mirror.®®

As the reader observes her- or himself reading, the mirror relationship between the text
and the reader explained is multiplied, as in a hall of mirrors.°® The fictional-aesthetic
canvas that the text sets up reflects the reader’s reflection back to herself or himself;
through the play of mirrors the reader observes herself or himself attempting to make
the judgement about illusion and fiction and is thus drawn to a position somewhere
between reality and fiction. In the encounter with the text, the reader is presented with
her or his own position with regard to literature, something of which she or he is not
generally aware: this is the position of the witness, in an order of normativity based on
veiled fiction, through whose trust in the testimony of the (artistic and juristic) inter-
preter, the construction and the maintenance of the Reference is rendered possible in
the first place. The mirror relationship is forced to the extreme by this multiplication
of mirrors so that the ‘as if” becomes unstable. The text that is supposed to encounter
the reader as knowing, i.e. as witnessing, and at the same time to confirm her or his
attachment to the Reference, refuses to be fixed to a framework of meaning. Instead it
rather reflects back to the reader her or his precarious relationship to the text, and thus
raises the awareness for the precariousness of cultural offers of meaning. In its fictional
framework The Sandman thus negotiates the fictional basis of normatively posited re-
ality and aesthetics. In the absence of an authority that acts as guarantor, the “opposition
of madness and reason” is rendered absurd by the text. Instead, the story suggests that
“with reference to the structure of judgement the delusions of the mind are in a relation
of formal analogy to true judgements.”®’

The intense wavering between realistic and fantastical elements thus reveals how
closely entwined these two ways of comprehending the world are. Following the logic
of testimony, the text thus makes tangible the fragility of structures of belief and the-
matizes the contingency of paradigms of truth that are dependent on nothing more than
a narrative or a belief based pact “in the name of”” something that is in fact absent — and
that is made present through the agreement on a referential system such as, here, one
of childhood memories or mental pathology.

In the context of its time, the story thus succeeded in pointing to forces which were
attempting to make use of this structure, this absence: as member of the Immediate

Commission for the investigation of political dissidence, Hoffmann experienced the
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“political instrumentalisation of the law,” where those in charge of legality turned away
from “liberty rights, separation of powers and constitutional state” to persecute students
and liberals under the pretext of “demagogical machinations.”*®

At the same time, the text is in my opinion revealed to be a prime example of the
power of literature which at the same time explains the text’s enduring significance.
The Sandman enacts the structures of the trompe [’eil that constitutes the foundation
of the normative order of culture. Literature takes part in setting up this illusion and is
for this reason in a position to allow insights into the fundamental structures of the
system of belief — and ultimately into their contingency. Through her or his own posi-
tion with respect to the action in the text and the text itself, the reader gains insight into
the contingency of truth and fiction, or rather into the contingency of the authority that
guarantees that truth lies at the basis of culture.

In conclusion, literature forms part of those aesthetic media that establish and bear
witness to the legitimate basis of culture and its subjects. This Reference is effective as
a cultural foundation that is existentially dependent on these testimonies. Only when it
is attested to through either legal or literary texts, or through laws and aesthetic prod-
ucts that speak in its name and are received as such, does the Reference achieve the
form in whose name the judgement about fictionality or reality can be made, and in
whose name the truth of the cultural system can be spoken. Yet, it is at this point where
the precariousness inherent in all cultural systems is rendered visible: the very entity
that serves as guarantor for the legitimacy and truth of the law of culture is erected by
virtue of those aesthetic and legal means, the fictionality or authenticity of which it
itself is supposed to guarantee for. And ultimately, the validity of what is accounted to
be true or fictional, what is attested as authentic or is generated as fiction is thus based
on the same logic. And it is literature, as has been shown, because of its possibility to
stage a dialectic between formlessness and form, which is in a position to reveal the
logical analogy between fiction and truth.

This pattern was illustrated by using the example of the story The Sandman. Its un-
canny effect on the reader demonstrates the power of literature to undo the law, or at
least to communicate a physically perceptible insight into the contingency of the nor-
mative positing of reality and fiction.

Allow me one brief final remark that goes beyond the plea for the significance of

literature in general and of those literary “axes for the frozen sea”® in all of us. The
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Sandman strikes me as having an especially acute significance for the present day be-
cause of its uncanny effect, and the resulting sense of the necessity of being attached
to an order that provides meaning. In a time in which actors in fields traditionally called
upon to embody truth and justice such as politics, law, and the arts act according to the
principle of ‘post-truth’ and present ‘alternative facts,” we can see the disastrous effects
of what Sennett called the transformation of witnesses into spectators in the wake of
the “fall of public man” all the more clearly’’: the loss of power of judgement, of per-
ceiving oneself as an active force in society, which Sennett imputes to the decline of
public life, leading to a mere passive acceptance of what is being said, written, and
staged as true, factual, and normative.

An attachment to the fundamental values of the western cultural order appears cur-
rently obsolete. The staging of a new, or rather frighteningly reactionary order of val-
ues, of discourse, and even of truth, is often accepted passively. In such a time there is
all the greater need for “axes” such as E.T.A. Hoffmann’s text. The Sandman should
be read as an appeal to each of us to reflect on our roles as witnesses, our ability to bear
witness and confirm, or else to question and raise awareness for the dimension of law
undone.

This bearing witness occurs in the context of thinking back on what distinguishes us
as readers, observers, and actors in our culture, and specifically on the way in which
we are attached to a particular order of values and its aesthetically and juridically

moulded foundations.
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