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Abstract:

This paper uses hypothetical contractarianism to consider the value of children’s rights
laws as a means of protecting children. Laws protecting children from their parents
have the unintended but predictable consequence of making child-rearing less desirable
for some parents and thereby reducing the number of children born. Such laws therefore
produce a trade-off between the expected wellbeing of actual and possible persons. I show
that a possible child behind an appropriate veil of ignorance may rationally oppose laws
which benefit some and harm no actual children.
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1. Introduction

Parents have a great deal of power over their children, and this fact poses serious
problems for liberal political theory and public policy in liberal democracies. Par-
ents are given fairly wide scope to raise their children as they see fit, but liberal
states routinely place limits on parental sovereignty in the name of children’s
rights (Archard 2004). In many cases, concern for the welfare and autonomy
of children conflicts with the values of non-liberal cultural groups. Christian
scientists refusing life-saving medical treatment for their children (Hickey and
Lyckholm 2004), Old Order Amish refusing to educate their children beyond the
eighth grade (Mazie 2005), and Islamic cultures engaging in female circumci-
sion (Nussbaum 1999, chap. 4) are examples of this conflict. In each of these
cases, parents’ religious beliefs are at odds with broadly-held liberal views of
how children should be treated, and debate has centered on the tension between
tolerance and autonomy (Galston 1995).

In a nonideal world, the appropriate distribution of rights depends not only
on moral considerations narrowly construed, but also on the normatively-rele-
vant second-order effects of such distributions.! This paper considers one such
second-order effect of laws which restrict parental authority: reduced fertility.

1 On feasibility see Brennan and Hamlin (2009) and Gilabert and Lawford-Smith (2012). On non-
ideal theory see Schmidtz (2011). On feasibility in the context of children’s rights law, though of a
different type than that discussed here, see Cowden (2011).
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Parents not only decide how to treat their children, but also whether to have
those children at all. These choices are not independent, and this complicates
liberal justifications for children’s rights laws. Parents—especially those belong-
ing to illiberal cultural groups—have strong preferences over how their children
are raised. Rational choice theories of fertility suggest that limiting parental
sovereignty makes some parents less willing to have children. If children raised
in illiberal communities have lives worth living and additional worthwhile lives
are considered valuable, this is something liberal theorists and policymakers
ought to consider.

Contractarianism provides a means of impartially considering the conflict-
ing interests of many individuals. By asking what rational individuals would
choose under epistemically and motivationally idealized conditions, contractar-
ianism provides a simulation of impartial moral judgment beginning from indi-
vidual self-interest (Buchanan and Lomasky 1984; Harsanyi 1953; 1955; 1978;
Narveson 2013; Rawls 1971). This paper adopts a version of hypothetical con-
tractarianism which considers the hypothetical choice of a rational possible per-
son behind a veil of ignorance. Following Harsanyi (1953; 1955; 1978) I assume
Von Neumann-Morgenstern utility functions and assume that hypothetical con-
tractors have perfect knowledge of how alternative options influence the welfare
of individuals but complete uncertainty as to which individual they will be. Fol-
lowing Kavka (1975) I include possible persons whose existence depends on the
choice at hand in the original position.

This approach allows us to consider the hypothetical exit behavior of those
children who in reality have neither exit options nor voice. A hypothetical pos-
sible child considering whether to support legislation designed to protect them
from their parents will be influenced not simply by the value of such protec-
tions given that they do exist, but also the effect on their likelihood of being
actualized. Such a perspective reveals that children’s rights legislation, even if
perfectly effective in making actual children better off, can be seen as bad for
children in an abstract but normatively powerful sense.

I consider only the interests of potential children and ignore the preferences
of parents. Though parents no doubt have moral standing here, I do this in
order to focus on the central claim by children’s rights advocates which I wish
to question: that protective laws are good for children. In questioning this claim
I make an argument which applies a fortiori to more comprehensive axiological
analyses which consider the interests of parents as well as children.

While the argument here is strictly axiological and does not preclude overrid-
ing deontological considerations, I suggest that the previously neglected costs of
children’s rights I identify here are normatively relevant—i.e. they ought to be
given some consideration in policy debates over the appropriate level of parental
sovereignty. Such debates might reasonably conclude that the benefits of some
piece of children’s rights law outweigh the costs or that there are deontological
considerations which trump the interests of possible persons. My point is simply
to show that some children’s rights protections are less desirable than we would
think if fertility were exogenous. It should also be noted that I take the moral
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significance of possible persons and the appropriateness of contractarianism for
the question at hand as assumptions of this paper. Although I find each of these
assumptions reasonable and will have a few words to say in their support, I do
not offer a rigorous defense of either proposition, since this would take far more
space than is available here.2

2. Axiological Possibilism

Whenever we make a choice at time ¢ among n meaningful and feasible options,
we are destined to bring about one of n possible worlds at time #+1.3 The out-
come of some choices will affect the identity and number of persons who come
to exist. If a person’s existence depends on our choice we may call them a con-
tingent person. A contingent person is one who exists in one or more, but not
all, possible worlds. That is, a normal person whose existence is contingent
rather than some invisible ghostly entity whose personhood is contingent. Af-
ter our choice has been made and the consequences played out, some of these
contingent persons will have been actualized. An actual person is one who ex-
ists in this (i.e. ‘the real’) world; a nonactual possible person is one who could
have existed but does not. A necessary person is one who exists in all possible
worlds, and along with contingent persons they form the group of possible per-
sons. While the language of possible persons and possible worlds is sometimes
interpreted as requiring strong and counterintuitive metaphysical assumptions,
I here use these concepts simply as a means of counterfactual reasoning (Broome
2004, 14-15; Holtug 2001, 366-379).

Ordinary ethical behavior requires that we ignore the interests of nonactual
persons—there is little point in making tea for a person who might have existed
but does not, and they do not mind when we step on their hypothetical toes.
When we make a choice which affects the number and identity of those who will
come to exist, on the other hand, the distinction between actual and nonactual
persons cannot in principle be made. At ¢ there is simply no fact of the matter as
to who exists at ¢+1, since the answer is contingent on the choice we make now.
Facing this open future, impartiality requires that we consider the interests of
all parties affected by our choice.

Many axiological systems subscribe to the person-affecting restriction, which
holds that states of affairs can only be good or bad (or better or worse) insofar
as they are good or bad for one or more individuals. A person whose existence
depends on our choice is in an obvious intuitive sense affected by it, though

2 On axiological possibilism, see Hare (2007) and Holtug (2001; 1999; 2012, chap. 5). On contrac-
tarianism in general see Narveson (2013). On contractarianism with possible persons, see Kavka
(1975).

Of course, we cannot know precisely how our actions will play out and the choices of others will
interact with others in bringing about the actual world. I here ignore such complications by
making a strong ceteris paribus assumption.
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many insist that a welfare comparison of existence and non-existence is mean-
ingless. When I consider whether to kick actual Alice in the shin, I am making
a cross-world welfare comparison. If I choose to kick her, a possible world in
which she has a sore shin, and perhaps a general sense of distrust, becomes ac-
tual. If I choose to contain my violent tendencies, an alternative possible world
in which Alice remains pain-free and trusting is actualized. Most reasonable
person-affecting axiologies will have no problem recognizing that Alice is bet-
ter off in the latter possible world—since her mental states are more pleasant,
her preferences more satisfied, or her basic interests better advanced—and no
especial logical difficulties arise.

When I make a choice which determines whether some possible future person
exists, however, it is no longer so obvious that cross-world welfare comparisons
make sense. If a person does not exist, they have no actual preferences, experi-
ences, or interests. When asked to value non-existence against lives containing
a mix of joy and frustration, one obvious response is to assign good things a pos-
itive value, bad things a negative value, and non-existence the neutral value of
zero. Some have disputed the validity of this approach. Heyd claims that ‘there
is no way to compare the amount of suffering of states of actual people and the
state of non-existence of these people. We should resist the temptation of assign-
ing a zero-value to non-existence, thus making it quantitatively commensurable
with either the positive or the negative net value of the lives of actual people’
(Heyd 1992, 113). Non-existent lives clearly have no value, but the claim that
they have zero value is to inappropriately assign a definite value to something
which cannot be evaluated, since there is no standard of evaluation without
preferences or interests.

As Holtug (2001, 364-383) shows, a response to the claim that non-existence
cannot be evaluated without preferences or interests in the relevant world will
depend somewhat on the axiological position adopted. If we hold an objective
list or hedonic view of (person-affecting) value, there is no logical problem. Even
if outcomes can only be evaluated insofar as they affect persons, the standard of
evaluation (happiness, flourishing, etc.) is independent of any person’s prefer-
ence. That there is nobody to long for our existence in worlds from which we are
absent presents no particular logical problem compared to ontological counter-
factual statements. Similarly, if we take an object version of preferentialism—
that individual preferences give external states of affairs such as pleasant men-
tal states inherent value—we can similarly take a person’s preference in a world
in which they do exist as a standard of evaluation for worlds in which they
do not. Heyd’s objection is most plausible when interpreted on a preference-
satisfaction theory of value. On this account, it is the coincidence of some pre-
ferred state of affairs and a preference regarding that state of affairs which
creates value. So, in a world where Bob does not exist, the claim that existence
would be good for Bob is parsed as ‘Bob prefers that he would have existed, but
that preference is not satisfied’. This clearly makes no sense, since there is no
preference in that world to remain unsatisfied.
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This interpretation of preference satisfaction is, I think, a mistaken one. We
need not claim there is a preference in a world which remains unsatisfied to
say that there is zero preference satisfaction in that world in a comparatively
meaningful sense. We have an absence of a good thing, which is neutral. If in
a world in which Bob exists and has a surplus of preference satisfactions, there
is more preference satisfaction in this world than another world in which Bob
does not exist, despite Bob having no preferences in the latter. A world in which
a person has good things is better for that person than a world in which they
do not, whether they are there to realize it or not. Only a preference-frustration
account of value seems capable of grounding Heyd’s objection. This is not only
implausible, but also inconsistent with Heyd’s general argument insofar as it
implies that bringing a person into existence is practically always a bad thing,
since everybody can expect some of their preferences to be frustrated (Holtug
2001, 380-383).%

When we claim that a possible future person Bob would be benefitted (or
harmed) by existence, we are claiming that it is better (or worse) for him that
he exist than not. We need not assign any intrinsic value to life itself here.
Rather, existence benefits a person insofar as it allows good things to accrue to
them. Thus, existence benefits a person who thereafter lives a life worth living
all things considered. By ‘lives worth living’ I mean lives in which good things
outweigh bad things in the relevant sense, with worthiness defined by whatever
axiology one holds (Parfit 1984, 257-258). The extent of the benefit or harm of
existence depends on the balance of good or bad things.

Though the argument of this paper does not depend on the claim that non-
existence has precisely zero value to a person, I do require that it is quanti-
tatively commensurable with existence at various levels of welfare. Accepting
non-existence as a natural zero point would allow us to construct a ratio scale of
welfare. This is not necessary for our purposes, since we are interested in com-
paring only the difference in utility across possible worlds. The interval scale of
Von Neumann—Morgenstern utility is therefore sufficient. We can arbitrarily as-
sign non-existence the baseline value of zero, some possible life worth living the
arbitrary value of one, and define the utility of other possible lives in terms of
preference between uncertain prospects. If we set option x at zero and y at one,
an individual indifferent between y with certainty and x or z with equal proba-
bility reveals herself to value z at 2 units of utility (Alchian 1953; Von Neumann
and Morgenstern 1964). In this paper I will treat non-existence as having zero
value, but it should be noted that this number has meaning only in comparison
with the utility of other possible lives.

A possible person’s wellbeing is determined by the sum of positive and neg-
ative utilities accruing to them throughout their existence. A nonactual person,
of course, does not exist at all and thus accrues no positive or negative utilities—
their welfare is zero in the very simple sense that nothing good or bad can hap-
pen to them. An actual person living a miserable life will have negative net

4 Tt should be noted that some, most notably Benatar (2006), are willing to bite this bullet and claim
that bringing people into existence is always blameworthy.
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utility and would be better off not having existed (i.e. is harmed by existence),
while an actual person living a happy life will have positive net utility and would
be worse off not having existed (i.e. is benefitted by existence). It makes no prac-
tical sense to claim that a nonactual person has been harmed or benefitted by
non-existence once the actual persons have been sorted from the nonactual, but
there is nothing logically incoherent about such a claim when we consider ben-
efits and harms as betterness relations between the relevant alternatives and
assign non-existence the neutral welfare value of zero (Holtug 2001, 370-377).
Moreover, such judgments are an essential component of practical hypothetical
reasoning conducted before the relevant choice is made, since no distinction can
be made between actual and nonactual persons at this point. When our choice
determines which possible persons will become actual, there is no obvious basis
for privileging one set of possible persons over another.

Axiologies which insist that only actual persons matter morally cannot guide
action in a practical sense when the actualized population of persons is at stake.
The alternative I adopt in this paper is to extend moral status to all possible
persons, though there are other possibilities which it is worth briefly consider-
ing to see how axiological possibilism stacks up.® Although the idea that only
actual people matter is intuitively appealing, many seem to have a stronger
intuitive commitment to what McMahan (1981; 2009) calls “the asymmetry”.
Many want to claim that (1) we have moral reason not to bring about miserable
lives (i.e. lives not worth living), and (2) we have no moral reason to bring about
happy lives (i.e. lives worth living). McMahan recognizes the intuitive appeal of
these propositions but argues that they are difficult to maintain while holding
a consistent version of the person-affecting restriction and retaining an action-
guiding approach to moral theory. The claim that it is bad to bring a predictably
miserable individual into existence requires that we admit impersonal or non-
comparative value as normatively-relevant, while the claim that it is not good
(or bad) to bring a predictably happy individual into existence is premised on the
idea that impersonal and non-comparative value is non-existent or normatively-
irrelevant. Treating costs and benefits asymmetrically does not solve this prob-
lem, since the desirable aspects of a normal happy life are required to ‘cancel’
the undesirable aspects and avoid the conclusion that it is bad to create any life
which has any undesirable aspect. If we cannot distinguish between the gain
of being born into a happy life and the loss of being born into a miserable one,
a possible response is to reluctantly accept that the former is praiseworthy in
order to say that the latter is blameworthy (Broome 2004; 2005; Singer 1993,
103-105).

5 There are further possibilities I do not consider here, but as has been adequately established else-
where these positions produce highly counterintuitive and sometimes inconsistent conclusions.
Hare (2007) and Roberts (2010, 60—-69) show that ‘actualist’ approaches are unable to guide ac-
tion, and Broome (2005) shows that acceptance of the claim that adding new and happy lives is
morally neutral is inconsistent with the Pareto principle. The symposium on ‘possible preferences’
published in Fehige and Wessels (1998, 367-542) provides extensive discussion of the issues.
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Roberts (2010; 2011) attempts to resolve the apparent contradiction of the
asymmetry by arguing that although all possible persons matter morally and
are capable of suffering loss, only losses which are suffered in worlds in which
individuals exist are morally significant. All possible persons matter, but they
matter variably depending on the modal relationship between harm and exis-
tence. Loss is here defined in terms of a comparative betterness relation: ‘to say
that a person p incurs a loss at a given world w as a result of a given act a is to
say that there was still another world w” accessible to agents at the critical time
such that their performance of an alternate act a” at w” is better for p than their
performance of @ at w is’ (Roberts 2011, 337). Since Roberts accepts, as do I, that
the non-existence can meaningfully be compared against happy or unhappy lives
in terms of welfare, she finds claims such as ‘Alice was benefitted by being born
into a happy life’ and ‘Bob was harmed by being born into a miserable life’ quite
coherent. However, by restricting her normative attention to losses and claim-
ing that losses are only morally relevant when incurred in worlds in which the
individual exists, she is able to treat Alice’s benefit as morally neutral and Bob’s
harm as morally bad. Alice would have suffered a loss had she not come into
existence, but since she fails to exist in the world where such a loss is incurred
this loss does not matter. Bob’s loss occurs in a world in which he does exist,
however, and this means that his suffering has full moral status even though he
does not exist in the world which is better for him.

Roberts’s variabilist account is, it seems to me, by far the most plausible way
of grounding the asymmetry. I grant that she has established the conclusion
that ‘Variabilism nicely grounds both halves of the Asymmetry and avoids the
consistency and other conceptual problems that plague its competitors’ (Roberts
2011, 336). But this is not an argument for variabilism over possibilism unless
we feel compelled to endorse the asymmetry. The motivation for the symmetry, it
seems, is simple intuition. When Roberts does attempt to argue for variabilism
over possibilism, the brute nature of her belief that making happy people must
be morally neutral is clear:

“The one distinction that Inclusion [i.e. possibilism] insists we set
aside is always going to seem to us one that no sound moral analysis
can conceivably set aside: that one act imposes a loss on a real, live,
flesh and blood, sentient being and the other a loss on, well, nothing
that does or will ever exist at all. There just is an important moral
distinction to be made between ‘making people happy’ and ‘making
happy people’. In a way that can only be described as axiomatic,
your actual dog must come before your merely possible cat.” (Roberts
2010, 45, emphasis in original)

According to Roberts (2010, 75), the fact that inclusivism provides answers to
moral problems involving possible persons we find counterintuitive shows that
it ‘is surely false’. This clearly begs the question. While Roberts shows that
it is possible to sharpen the intuition behind the asymmetry in order to avoid
patent absurdities, she gives us no reason beyond her own insistence to accept
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variabilism over possibilism. In response, I have nothing to say to Roberts other
than ‘I don’t share your intuitions on this matter’. Although I share the view
that a moral obligation to make happy people whenever possible would be quite
unreasonable, it does seem to me intuitively that making happy people is su-
pererogatory. 1 am happy to have been born, and, intuitively, this happiness
should count as a point in favor of my parents’ decision to bring me into the
world. Since carrying and raising an unwanted child would be severely burden-
some we generally do not consider voluntarily childlessness blameworthy (or
abortion impermissible), but this does not preclude the possibility that we ben-
efit individuals by bringing them into a happy existence. Similarly (but with
the exception of Singer 1972), we do not generally consider it blameworthy to
refrain from donating a large portion of our income to poverty alleviation efforts
but have no problem praising those who do. On most liberal accounts of morality,
charity is supererogatory, and my intuitions suggest the same is true of making
happy people. Roberts and others are free to disagree, but I here take axiological
possibilism as an assumption of my argument.®

3. Possibilist Contractarianism

In order to consider the interests of possible persons in collective decision-making
contexts, I use a version of hypothetical contractarianism. This approach is most
closely associated with Rawls (1971), but my argument owes more to Harsanyi
(1953; 1955; 1977; 1978). The contractarian method simulates disinterested
moral reflection by asking what principles, institutions, or rules rational and
self-interested individuals would choose when denied knowledge of their place
in society. To borrow a couple of Rawlsian terms, the ‘original position’ con-
sists of some population of contractors behind a ‘veil of ignorance’ which denies
them knowledge of their own place in society. The population of contractors,
the nature of the veil, and the decision rules used by contractors vary between
contractarian theories. In terms of the nature of the veil and the decision rule
adopted, I follow Harsanyi. Contractors are perfectly informed about the pref-
erences of all members of society and how the relevant alternatives will impact
resource allocations. At the same time they are denied knowledge of their place
in society. Each contractor has an equal chance of taking the place of any mem-
ber of the relevant population, with their combination of resource allocations
and preferences determined by random chance. In thinking about the choice
between alternative rules, then, the contractor approaches the choice as one be-
tween quantifiably uncertain prospects. In asking which alternative maximizes
expected utility, the contractor is forced to consider the interests of all affected
parties impartially. The uncertainty of this original position forces its hypothet-

6 Though I may well be outnumbered on intuitions regarding the praiseworthiness of making happy
people, I am far from alone (see e.g. C. Hare 2007; R. M. Hare 1975; Holtug 2001; Nagel 1970, 78;
Parfit 1984, 487—490; Rachels 1998).
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ical inhabitants to abandon their idiosyncratic preferences and to impartially
balance the competing interests of all relevant parties, since each could end up
being any of these parties.

While accepting Harsanyi’s version of the veil of ignorance and the decision
rule motivating contractors, I depart from his definition of the relevant popu-
lation and instead follow Kavka (1975, 240), who points out that the standard
veil of ignorance fails to obscure one potentially very important fact: that one
exists. Since each individual in the original position knows that they will in fact
exist, their choices may not be as impartial as we might like. Parfit provides an
example of a contractor choosing between two possible worlds:

“In Hell One, the last generation consists of ten innocent people, who
each suffer great agony for fifty years. The lives of these people are
much worse than nothing. They would all kill themselves if they
could. In Hell Two, the last generation consists not of ten but of ten
million innocent people, who each suffer agony just as great for fifty
years minus a day.” (Parfit 1984, 393)

If given the knowledge that they will certainly exist, a selfishly rational individ-
ual will prefer Hell Two, since it saves them from a day of agony. Intuitively,
though, Hell Two looks much worse than Hell One. The standard hypothetical
contractarian method completely ignores the number of those suffering, which
is surely a morally relevant fact. The natural response to such problems is to
populate the original position with possible rather than actual persons. Each
possible person is asked to evaluate the rules of a society which they will live
in if they happen to come into existence at all. Rules affect the number of indi-
viduals in society as well as the welfare of those who are actually born, and the
hypothetical contractarian approach I adopt here provides the conditions for an
impartial consideration of both factors.

The use of hypothetical contractarianism is motivated by the need to impar-
tially consider the interests of all affected parties and reflects the general dis-
tinction made by constitutional political economists between choice among rules
and choice within rules (Brennan and Buchanan 1985; Hamlin 2014). When
it comes to in-period political choice, deliberation and voting on particular chil-
dren’s rights laws would be biased by each individual’s idiosyncratic preferences
and position. The constitutionalist’s response to this problem is to push debate
up a level of generality and seek agreement on the rules by which children’s
rights laws can be enacted. If the rules under consideration are sufficiently gen-
eral and durable, individuals will be forced by a ‘veil of uncertainty’ to consider
the matter impartially, since any unfairness cannot reasonably be predicted to
be to one’s advantage in the long run. Here, though, the certainty that one has
been born (and if we restrict suffrage to adults, that one has reached adulthood)
renders the impartiality of constitutional deliberation questionable. No matter
the generality and durability of constitutional rules, the actual will always be
able to stack the deck in favor of themselves and against the possible. Hypothet-
ical contractarianism offers a conceptual solution to the problem of balancing
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the interests of current and future generations if we include all those who exist
today and all those who will ever exist. When the existence of some individ-
uals is endogenous to the choice at hand, however, the affected parties whose
interests we should consider include those who might never come to exist.

To make use of the original position as an analytic device in this context, we
need to define the relevant population of possible persons. If we are considering
the choice between two rules ¢ and r, the possible persons we should consider
are those existing in either or both of the two possible worlds (w, and w, respec-
tively) realized by our choice. Let @ equal the set of individuals existing in wy
and R the set of individuals existing in w;,. The relevant set of possible persons
will be the union of these two sets. The original position will thus be populated
by IN| = |Q u R individuals uncertain of their identity. Each contractor seeks
to maximize their personal utility, which depends both on their probability of
being actualized and on their utility contingent upon actualization. Let E, rep-
resent the expected utility of an individual contingent on existing in world w,.
Since we are assuming that non-existence has a utility of zero, each contrac-
tor will prefer whichever rule x maximizes E,(1X |/IN ). Other things equal,
contractors prefer rules which give them a greater probability of existing and
greater utility in the event that they do exist. When these two factors conflict,
contractors need to weigh a greater chance of being actualized against a lower
expected utility contingent upon actualization.

Some have denied that hypothetical contractarianism can meaningfully be
modified in this way. Parfit states that ‘we cannot assume that, in the actual
history of the world, it might be true that we never exist. We therefore cannot
ask what, on this assumption, it would be rational to choose’ (Parfit 1984, 392).
This, he says, means that the contractual method ‘is not impartial unless we
imagine something that we cannot possibly imagine’. It is unclear why Parfit
thinks we cannot ponder the uncertainty of our own existence. Is it just that our
own non-existence is hard to imagine? True, but we do not need a very thick de-
scription to do moral philosophy. Kavka’s paper imagines a hypothetical choice,
and the existence of such a paper seems to show that at least one human has
sufficient imaginative power. Parfit might instead mean that we as actual peo-
ple know that the status quo set of institutions has produced a world in which
we exist. Our existence supervenes on the actual history of the world, and so
we have some information that existing institutions are good for us, and this
adulterates the neutrality of our moral reasoning. This may be true, but it ap-
plies more broadly and does not preclude the possibility of at least attempting to
abstract from this bias in order to impartially evaluate principles, institutions,
or rules.

Cowen offers a more substantive criticism, arguing that since hypothetical
contractarianism assumes that those in the original position are self-interested,
too much weight is giv